
New presidential transition 
rules mean that the vetting of 
hopeful presidential appoin-
tees will start sooner than ever 
before. Are the campaigns, and 
the prospective appointees, 
ready? No later than July, both 
parties will have the statutory 
authorization, and more impor-
tantly the funds, to set up presi-
dential transition teams. Once 
those teams are up and run-
ning, both parties will be in a 
position to start screening indi-
viduals for cabinet and subcabi-
net appointments, to be ready 
in the event their candidate 
wins the general election. This 
is a full four months earlier than 
in any previous election cycle. 
Few individuals who hope to 
serve in the next administration 
are even aware of this acceler-
ated timing.

The acceleration of transi-
tion planning is partly a re-
sult of the terrorist attacks of  

Sept. 11, 2001, and the “9/11 
commission” report that fol-
lowed. The report raised a 
number of concerns regarding 
“continuity of government” and 
the need for a smooth transi-
tion, especially in national secu-
rity positions. In the past, most 
presidential transitions started 
informally, and in secret, some-
time between the date the 
nomination of their candidate 
appeared firm and Election Day, 

but was formally organized only 
in November, after the election.

In response to recommenda-
tions of various good government 
reformers, Congress has en-
acted two major improvements 
to presidential transition proce-
dures, first in 2010 and again in 
2015. In the past, transition teams 
have suffered from “measuring 
the drapes” syndrome, whereby 
preparation for a transition by 
a candidate can be attacked as 

Presidential Transition Is Sooner 
Than We Think

Robert Rizzi, Jason Abel and  
Dianna Mullis

corpcounsel.com | April 29, 2016   

From the Experts



presumptuous. Hopefully, the 
new accelerated timelines cre-
ated by Congress will eliminate 
this perception. Now, both major 
party candidates will be encour-
aged (not least by the prospect 
of receiving cash) to set up formal 
transition organizations as early 
as July, and to begin the process 
of contingency planning for a 
prospective administration, in-
cluding by identifying potential 
cabinet members and other key 
appointees.

These changes are good policy, 
and if implemented effectively, 
could be good for the entire po-
litical process. In the past, the 
scramble to fill executive branch 
positions was shoehorned into 
a very short period of time, and, 
as a result, many positions were 
not ready for confirmation by In-
auguration Day. One of the best 
examples of this failure was the 
Obama administration’s transi-
tion in 2008. On Inauguration Day 
2009, only a handful of positions 
were ready for Senate approval, 
and the slow confirmation pro-
cess continued. Once the admin-
istration fell behind, it was very 
difficult to catch up. Historic levels 
of vacancies characterized many 
departments throughout the 
first years of the administration. 
Moreover, many of the hurdles 
to successful nomination, includ-
ing background checks and the 

need to clear potential financial 
conflicts of interest, could easily 
have been resolved given suffi-
cient lead time.

This time, candidates from both 
parties may have a chance to get 
off on a better footing, and thus 
start selecting and carefully fill-
ing positions in the administra-
tion. However, there remain a 
number of hurdles to the suc-
cessful implementation of the 
next presidential transition.

One major hurdle in the presi-
dential transition is the inherent 
tensions between the campaign 
and transition planning. Many 
participants in political cam-
paigns desire to serve in the ad-
ministration if their candidate 
is successful. These prospective 
appointees will be fully engaged 
in the campaign, trying to actu-
ally win the election, when the 
transition team starts operating 
pursuant to the new statutes. In 
the past, this tension prevent-
ed transition teams from mak-
ing some personnel and other 
decisions for the new admin-
istration. Moreover, the most 
important component of the po-
litical operation – the presidential 
nominee – has little time to par-
ticipate in any of the decisions 
related to the transition. Thus, 
regardless of how early a transi-
tion organization is in place, it 
will have to operate largely on its 

own, and without the ability to 
control certain critical events.

Second, in recent years the 
process of vetting prospective 
appointees has been bogged 
down by various time-consum-
ing steps required to meet gov-
ernment ethics requirements 
for service in the government. 
In ordinary circumstances, the 
vetting process, including ob-
taining security clearances, per-
forming background checks and 
evaluating potential financial 
conflicts of interest has contrib-
uted to the increasing delay in 
filling positions in the federal 
government. In a presidential 
transition, these hurdles are ex-
acerbated by the volume of po-
sitions to be filed and the limited 
time frame, and therefore create 
much more serious problems. 
The consideration of an ulti-
mately unsuccessful appointee 
will also delay consideration of 
alternatives. In every presiden-
tial transition, there will be a 
priority list of individuals for po-
sitions in the prospective admin-
istration. If the first choice does 
not pan out, then the second 
choice, third choice, etc. must be 
quickly evaluated and cleared. 
To counteract this problem, it is 
essential for transition teams to 
design procedures to get “fast 
to no” – that is, mechanisms that 
allow potentially problematic 
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nominees to be sidelined quickly 
so that alternatives can be found 
and reviewed.

Third, and perhaps most im-
portant, the presidential transi-
tion team must overcome the 
problem of confidentiality. This 
is always a concern with presi-
dential appointments, and it’s 
heightened in a presidential tran-
sition. Especially if a prospective 
appointee is potentially contro-
versial. Knowledge of the iden-
tity of that individual can be used 
as political ammunition to attack 
the candidate himself or her-
self. Disclosure of the potential 
appointee also raises potential 
reputational risks, and even if the 
candidate appears flawless (there 
are always a few), any number of 
problems can arise. Because of 
the nature of security clearances 
and background checks, which 
require interviews by the FBI or 
other investigators, it is hard to 
keep the identity of prospective 
appointees secret for long.

On the other hand, a num-
ber of improvements will as-
sist transition organizations in 
limiting the amount of infor-
mation that is public. For exam-
ple, the Office of Government 
Ethics, the principal agency 
charged with reviewing po-
tential financial conflicts, can 
screen prospective appointees 
on a no-name basis. OGE has an 

unblemished record on presi-
dential appointments.

It is not clear that any of the 
campaigns, or many potential 
appointees, have started to fo-
cus on the transition problems. 
They have other things on their 
minds at the moment. But it is 
the nature of the American polit-
ical process to accelerate quickly 
after months of maneuvering, 
and to narrow the field of candi-
dates within a matter of weeks. 
Once the conventions are over, 
the presidential transition teams 
will be up and running, in some 
form. And individuals with an in-
terest in service will have to be 
prepared to start through the 
process.

These people should begin a 
“diagnostics” of their own right 
now. Transition teams will look 
at a variety of standard criteria, 
including past tax returns, assets 
(both amount and type) of the 
individual, their spouse and de-
pendents, destinations of foreign 
travel and other foreign connec-
tions. Vetting this information will 
be critical for security clearances, 
for preventing conflicts of finan-
cial interests and to assess pos-
sible political liabilities. Getting 
ahead of this information curve 
will better position individuals 
with an interest in public service 
when the transition teams hit the 
accelerator.
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