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1. Copyright

Amendment to the Danish Copyright Act 

An amendment to the Danish Copyright Act has just been passed by the Danish Parliament in accordance with the EU Directive on Copyright. Consequently, it is now legal to copy digital material (with the exception of computer software) for strictly personal use. Compared to the first draft bill, however, a new section has been included stipulating that the digital copied material must be "legal", and thus, in Denmark it shall still be illegal/constitute an infringement to download e.g. music from Napster, provided that the downloaded material is illegal (subject to permission from the copyright owner). 

But how is "personal use" defined? The following comments to the amendment from the Danish Ministry of Culture defines personal use to be "non-commercial use" by the person and his/her household. A disc jockey may not make a personal copy and play the copy in a dancehall, and a taxi driver may not make a copy and play it in his cab for the customers, but what if the person plays the copy in his personal car while driving with a friend? It is allowed to borrow an original copy of an audio CD (e.g. from the library) and make a personal copy, but you are not allowed to borrow a "personal copy" from a friend and make a "personal copy" yourself. "Personal use" does not include the lending of personal copies to others!

According to the previous Danish Copyright Act, you were not allowed to make a digital copy (download) of a music track (MP3) available for download on the Internet. Now you are allowed to make a personal copy if the download is legal. The track available for download must have been uploaded/published on the website with permission from the copyright owner (typically the record company), and the copyright owner should also have granted permission for download in order for the download to be legal. 

Consequently, before you download you should make sure that the permissions are granted, or that there is no evidence or other circumstances indicating that the material is illegal. If you visit a private website where it is possible to download a lot of known tracks (e.g. all tracks/CDs with Elvis, ZZ Top and Metallica), you should consider whether it is possible that the website owner has obtained the permissions to upload/publish this material and make it available for download. If it is unlikely that the website owner has obtained the permission to publish the material in question, you are in bad faith and in violation of the law if you make copies/downloads. On the other hand, if you visit the website owned by Sony, and the site offers tracks for free download, then you are in good faith and not in violation of the law even if it later shows that Sony did not have permissions from the copyright owner (another record company!).

You are not allowed to make copies of computer software at all, not even for personal use. You are, however, entitled to make a back-up copy of a software product, but you may only use that copy for back-up purposes, and if you no longer own the original software product or no longer has the license to use the product, you must delete the back-up!
Copyright Court Decisions 

IT-Avisen (”The IT Newspaper”) – Decision of the City Court of Horsens of 8 March 2001
At the end of October of 2000 IT-Avisen reproduced 4 articles on their website which were written by 3 journalists employed with the newspaper ”Computerworld” without stating whether their names nor the source of the articles. The reproduction was word-for-word but with a different layout. The articles were undoubtedly comprised by the journalists’ copyright.

The IT-Avisen website was constructed in such a manner that the owner was not the only person who was allowed to upload articles to the site. Visitors could get their own passwords and then upload their own articles. However, the Court took into account that the owner and the uploader of the articles in question had entered into an agreement which allowed the uploader to upload material to the website with the owner’s consent. Consequently, the Court decided that the owner of IT-Avisen was responsible and liable for copyright infringements inflicted by the uploader.

The court decided that IT-Avisen should pay DKK 36.000 to Computerworld in compensation.

MP3 Links – Decision of the Western High Court of 20 April 2001 

On their websites two boys had provided deep links to other websites from which sites visitors could download illegal MP3 music files. Thus, by the means of these links from the boys’ websites it was possible to download MP3 files without having to leave their websites. 

The Court found that the linking made the music files publicly available and that the linking was to be equated with public performance, and since the copyright owners had not given their consent to the upload or download of the files, the linking was an infringement of the Danish Copyright Act.

Furthermore, the Court found that since both boys knew that many of the visitors to their site would copy/download the music files, the provision of the links to the illegal files entailed that the boys were contributing to the illegal copying and thus in violation of the Danish Copyright Act. 

The court ruled that the boys should pay each DKK 100.000,00 to the copyright owners. However, due to the death of one of the boys and the young age (16 years) of the other boy, and the fact that none of the boys had intended to achieve any financial gain, the penalties were wavered.

2. Marketing Practices

The Danish Marketing Practises Act

New regulations governing unsolicited submission of marketing material via electronic systems (direct e-mail), cf. s.6 (a) of the Danish Marketing Practices Act, entered into force with effect from 1 June 2000.

Business operators may no longer submit marketing material via e-mail, fax, SMS, etc., without the prior content of the recipient (opt-in). Marketing material is defined as advertisements, newsletters, and any commercial communications in which products or services are advertised.

Marketing Practices Court Decisions

Domain Grabbing - Rolex.dk (U2000.2300)

A distributor of second-hand Rolex watches in Esbjerg had registered the domain name of www.rolex.dk and applied @rolex.dk in his e-mail address. The owner of the Rolex trademark, Montres Rolex S.A., protested against this use. The Court found that the distributor’s use of the trademark implied that he commercially used the Rolex trademark to sell the same type of products without consent. This use was in violation of the trademark and thus a violation of the Danish Trade Marks Act.

In addition, it was found that the distributor’s use of the trademark created wrongful assumptions that the distributor was affiliated to Rolex, which was assumed to be an attempt to exploit Rolex’ reputation, although it was stated on the website that the distributor was not affiliated to Montres Rolex S.A. Thus, the use was misleading and an infringement of the Danish Marketing Practices Act.

Meta tagging - Melitta v. Coffilter (Decision of the Copenhagen Maritime and Commercial Court of 9 January 2001)

The firm of Coffilter, which produced coffee filters, had used the designation “Melitta” type (a competing coffee filter producing company) in the firm’s marketing and had also used Melitta as hidden text on the website, included as a meta tag. Furthermore, Coffilter had used Melitta as a registered search criterion with the Danish search engines Jubii and Kvasir. In addition to the name of Melitta, Coffilter had also used the designations 202, 206 and 220, by the use of which designations Melitta had obtained a trademark right.

The Copenhagen Maritime and Commercial Court prohibited:

· Coffilter’s use of the designation Melitta type in connection with the sale and marketing of filter bags, and the use of the designation on the firm’s website, and

· the use of the designations 202, 206 and 220 in a trademark respect in connection with marketing and sale of coffee filters, and

· in connection with marketing and sale of coffee filters via the firm’s website to make use of the word Melitta as a registered search criterion in the search engines of Jubii and Kvasir, and

· to use the word Melitta as a meta tag or in other parts of the source code, if such a use does not produce any visible text on the website, and

· to include the word Melitta in the initial contents of the website, when this is not directly readable (meta tags).

3. Protection of Personal Data

The Danish Act on Processing of Personal Data 

The Danish Act on Processing of Personal Data, Act No. 429 of 31 May 2000, entered into force on 1 July 2000. The Act implements the Directive 95/46/EC of the European Parliament and the European Council of 24 October 1995 on the protection of individuals with regard to the processing of personal data and on the free movement of such data. The Act substitutes The Public Authorities' Registers Act and The Private Registers Act.

4. Administration of Justice

Amendment to the Danish Administration of Justice Act – Evidence Preservation

On 1 April 2001 an amendment to the Danish Administration of Justice Act was passed providing the possibility to initiate civil searches with the help of the enforcement court in order to preserve evidence of intellectual property rights infringements. 

The amendment constitutes the implementation of Denmark’s obligations in accordance with the TRIPS Agreement and enables the holder of intellectual property rights (Copyright, Patents etc.) to request the enforcement in compliance with the Administration of Justice Act of a search without notice of a presumed violator’s premises and objects, fx bookkeeping records, computer, etc.  in order to preserve evidence of violations and to determine the extent of these violations.
5. Domain names – Decisions of the DIFO Complaints Board

The Danish DIFO Complaints Board, the Danish domain name dispute forum administrating disputes under the .dk-domain, has since its establishment in the fall of 2000 made a number of decisions regarding disputes about the registration and use of domain names. Mentioned below you can find an example of one of these decisions.

Unabridged decisions of the Board can be found at http://www.difo.dk/klageafg.html
Powerware.dk

The Complainant, the American company Invensys plc, produces and sells the so-called UPS, for which purpose the company makes use of the designation Powerware. In Denmark the Complainant is registered with the Danish Commerce and Companies Agency (Erhvervs- og Selskabsstyrelsen) under the name of “Powerware Nordic Denmark”, a branch of Powerware Nordic AB, Sweden.

The Complainant is the owner of the trademark “POWERWARE” which was registered in July of 1990 as a trademark consisting of one word. The company is also existent on the Internet via www.powerware-online.dk and www.powerwareonline.dk, and www.powerware.com belongs to the company.

The Defendant, WEB Design & Graphics, has formerly been the distributor of the Complainant’s products and had since March of 1999 operated a business under the name of Powerware Online, and had shortly before then, in January of 1999, registered the domain of www.powerware.dk. The distributor agreement was terminated on 3 February 2000. Subsequently, the Defendant claimed that he was not in violation of the Complainant’s trademark rights seeing that upon the conclusion of the agreement the Complainant implicitly accepted the Defendant’s registration and use of the domain, and that the Complainant thus had consented to this use. Consequently, the Defendant wanted to continue the use of the domain in order to carry on trade with among other products UPS.

The Complaints Board decided that the trademark “POWERWARE” and the domain name “www.powerware.dk” coincided, and that the products which the Complainant and the Defendant were selling resembled each other to a wide extent. Furthermore, the Complaints Board stated that it did not find that the Complainant’s non-action had consented to the Defendant’s registration and use of the domain name “www.powerware.dk”.

The Complaints Board also found that the Complainant had not lost its right to assert its trademark right against the Defendant. In addition, the Complaints Board found that the Defendant had or ought to have had knowledge of the Complainant’s trademark rights in connection with the registration of the domain name “www.powerware.dk”.

Thus, the Complaints Board found that the Defendant’s use of the domain name “www.powerware.dk” was in violation of the Danish Trade Marks Act and the Danish Marketing Practices Act, and consequently, the registration had to be transferred to the Complainant.

6. Electronic Signatures

Danish Act on Electronic Signatures  - Act No. 417 of 1 October 2000

The purpose of the Act is to promote secure and efficient utilisation of electronic communication by specifying requirements for certain electronic signatures and certification authorities that issue certificates for electronic signatures. Thus the Act is intended solely to ensure the availability on the market of products (namely the qualified certificates described) for which a common minimum standard has been specified. In connection with the provision of electronic services where there is a need for authentication of the sender or recipient, both the private and the public sectors will thus have the possibility of requiring use of a certificate and an electronic signature that comply with certain minimum requirements. This Act entered into force on 1 October 2000.
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