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	RE:
	Agricultural and/or Medical Shipments to Cuba, Iran, Libya, and Sudan


	


On July 12, 2001, the U.S. Department of Commerce’s Bureau of Export Administration (“BXA”) and the U.S. Department of the Treasury’s Office of Foreign Asset Control (“OFAC”) published new interim regulations implementing the Trade Sanctions Reform and Export Enhancement Act (“TSRA”) of 2000.
  In these new interim regulations, BXA is implementing the TSRA as it relates to exports and reexports of agricultural commodities to Cuba, and OFAC is implementing the Act as it relates to exports to Libya and exports and reexports to Iran and Sudan of agricultural commodities, medicines and medical devices.  The regulations go into effect on July 26, 2001.  BXA and OFAC will hold a meeting on July 26, 2001 to provide information on how to apply for export licenses under these interim regulations.  BXA and OFAC also encourage interested persons to comment on the interim regulations by September 10, 2001.

Executive Summary


To implement the TSRA, BXA and OFAC have amended their regulations to create streamlined and expedited licensing procedures for the export and/or reexport of EAR99 “agricultural commodities” to Cuba and EAR99 “agricultural commodities,” “medicine,” and “medical devices” to Iran, Libya, and Sudan.  With respect to Cuba, BXA has created a new license exception, “AGR,” to authorize agricultural shipments.  To utilize AGR, prior notification to and approval by BXA is required.  BXA has specified limited periods for review and approval so as to expedite the processing of these license requests.  OFAC has also amended its regulations to authorize by license re-exports of agricultural commodities by U.S.-owned or controlled foreign firms to Cuba and to clarify certain authorizations related to payment and financing terms, travel, and vessels which have carried licensed shipments to Cuba.


With respect to Iran, Libya, and Sudan, OFAC has issued amendments to its regulations to put in place expedited procedures to respond to requests for licenses to export and reexport EAR99 “agricultural commodities,” “medicine,” and “medical devices.”  Exporters of all fertilizers, live horses, western red cedar, and medical devices must first obtain an EAR99 commodity classification from BXA, although BXA will publish a list of medical supplies that do not require a commodity classification.  BXA will also publish a list of medicines that are not EAR99 and are therefore ineligible for expedited treatment pursuant to these regulations.  OFAC has also specified limited periods for review and approval of these license requests so as to afford them expedited treatment.

BXA Interim Regulations Regarding Exports of Agricultural Commodities to Cuba

The interim rule amends BXA’s Export Administration Regulations (“EAR”) to create a new license exception – AGR – for exports, whether donations or sales, of agricultural commodities classified as EAR99 from the United States to Cuba and reexports of U.S.-origin agricultural commodities classified as EAR99 to Cuba.
  There are a number of conditions that govern application of the license exception,
 all of which must be met in order for the license exception to apply.

· The commodity must meet the definition of “agricultural commodities” in Part 772 of the EAR or as provided by license exception AGR.
  

· The commodity must be classified as EAR99.

· Exporters must provide notification to BXA prior to any export (or prior to the first of multiple shipments) by completing and filing BXA Form 748P. BXA will refer these notifications to interested reviewing agencies (e.g., Department of Defense, Department of State) within two business days.  Thereafter, if no reviewing agency raises an objection within nine business days, BXA will confirm through its System for Tracking Export License Applications (“STELA”) that the exporter may proceed with the transaction provided that all other requirements for the AGR license exception are met.  BXA will also issue subsequent written confirmation.  If any reviewing agency raises an objection, the license exception will not be applicable and a license will be required.  In these circumstances, BXA will advise the exporter and then process the notification as a license application.

· The export must be made pursuant to a written contract, unless the shipment is a donation or a commercial sample.

· The export must be made within twelve months of the signing of the contract, or if no contract is required, within twelve months of notification that no objections were raised.  In the case of multiple partial shipments, all such shipments must be made within the applicable twelve month period.

· No U.S.-owned or controlled foreign firm may export to Cuba from abroad a foreign-produced agricultural commodity containing more than ten percent U.S.-origin content with license exception AGR; instead, such firms must obtain a specific license from both BXA and OFAC.

· Agricultural commodities may not be exported or reexported under AGR to any individual or entity designated as a Specially Designated Terrorist or Foreign Terrorist Organization, or for use in biological, chemical, or nuclear warfare or missile proliferation activities. 

New OFAC Regulations Regarding Exports of Agricultural Commodities, Medicine and Medical Devices to Iran, Libya and Sudan


The interim regulations amend the licensing provisions of the Iranian Transaction Regulations, the Libyan Sanctions Regulations, and the Sudanese Sanctions Regulations as they relate to the exportation from the United States or by U.S. persons of “agricultural commodities,” “medicine,” and “medical devices” to Libya
 and the exportation or reexportation from the United States or by U.S. persons of such items to Iran and Sudan.
 

The regulations establish an expedited process for the consideration and issuance of one-year licenses for such transactions.  Where appropriate, OFAC will refer license requests for these transactions to other government agencies for guidance.  If no government agency raises an objection to or concern with the application within nine business days from the date of any such referral, OFAC will issue the one-year license, provided that the request otherwise meets the requirements set forth in the regulations.  If any government agency raises an objection to the request, OFAC will deny the request.  If a government agency raises a concern, but not an objection, OFAC will delay its response to the license request for no more than thirty additional days to allow for further review of the request. 

Agricultural Commodities.  In order for an agricultural commodity to qualify for OFAC authorization under the TSRA procedures, (1) the product must be an “agricultural commodity” as defined above, and (2) it must be classified as EAR99 under the EAR.  An official commodity classification of EAR99 from BXA is required for fertilizers, western red cedar and live horses, and must be included with the exporter’s license request to OFAC.

Medicines and Medical Devices.  Medicines and medical devices are eligible for OFAC authorization if (1) the product is a “medicine” or “medical device” under part 772 of the EAR,
 and (2) it is classified as EAR99 under the EAR.

Exporters of medical devices to Iran, Libya and Sudan must have an official commodity classification of EAR99 from BXA prior to submitting an application to OFAC, unless the item is expressly listed on BXA’s medical supply list posted on the agency’s website.

BXA has identified on its website a list of medicines that are on the CCL and not eligible for OFAC’s expedited review procedures.  If exporters are unsure if the medicine is on the CCL, they should seek an official commodity classification from BXA confirming that the medicine is classified as EAR99 prior to submission of an application to OFAC under its expedited procedures.


Other Provisions.  OFAC is also granting authority, by general license, to sellers to respond to public tenders on an executory basis, negotiate and sign executory contracts, and make necessary shipping and financing arrangements for the exportation to Libya and the exportation or reexportation to Iran and Sudan of agricultural commodities, medicine and medical devices.


Specific licenses issued prior to the effective date of the new interim regulations that authorize the performance of executory contracts for the sale of agricultural commodities, medicine or medical devices to Iran, Libya and Sudan remain in effect until the earlier of (1) the expiration date specified in the license or (2) July 26, 2002.  Specific licenses issued prior to the effective date of these regulations that authorize the sale and exportation of certain bulk agricultural commodities remain in effect solely to permit completion of performance of the contracts already entered into prior to July 26, 2001 pursuant to the license.

New OFAC Regulations Regarding Exports to Cuba


The interim regulations also amend the licensing provisions of the Cuban Assets Control Regulations (“CACR”) as they relate to the exportation and reexportation from the United States or by U.S. persons of agricultural commodities to Cuba.  They also amend the CACR with respect to Cuba travel-related transactions and vessels that carry authorized shipments to Cuba.


As is currently the case, exporters seeking to export items from the United States to Cuba should seek authorization from BXA.  The CACR provides a general license for transactions incident to exportations that are licensed or otherwise authorized by BXA.  Under the interim regulations, OFAC is amending this provision of the CACR to clarify that reexports of U.S.-origin items by persons subject to U.S. jurisdiction are also covered by this general license.  As a result, overseas persons subject to U.S. jurisdiction that wish to reexport U.S.-origin items to Cuba are authorized to do so provided that the reexport is licensed or otherwise authorized by BXA.  Further, whereas the current CACR prohibit the issuance of licenses authorizing U.S.-owned or controlled foreign firms to engage in transactions related to the exportation to Cuba of commodities produced outside the United States, OFAC is amending the provision to make clear that U.S.-owned or controlled foreign firms may be authorized to engage in the reexport of U.S.-origin items to Cuba pursuant to the above provision.


OFAC is also amending the CACR to clarify the general restrictions on financing sales of licensed items to Cuba and to implement the special financing restrictions with respect to licensed agricultural sales to Cuba contained in the TSRA.  The new language slightly expands the payment and financing terms that may be used in agricultural sales to Cuba.  For authorized agricultural sales, payment can be by (1) cash in advance, or (2) financing by a banking institution located in a third country provided that the institution is not a designated national, U.S. citizen, U.S. permanent resident alien, or an entity organized under the laws of the United States or any jurisdiction within the United States (including foreign branches).  For other authorized sales, payment may be by (1) cash in advance, or (2) financing by a banking institution located in a third country provided that the institution is not a designated national or a person subject to the jurisdiction of the United States. 


While the current regulations contain a waiver of the prohibition on entry into U.S. ports by vessels engaged in Cuban commerce for vessels engaged in trade with Cuba that is licensed or otherwise exempt, OFAC is now adding language making this waiver explicitly applicable to vessels carrying exports or reexports of agricultural commodities, medicine and medical supplies licensed or otherwise authorized by BXA.


Finally, it should be noted that the CACR state that specific licenses may be issued on a case-by-case basis authorizing Cuba travel-related transactions directly incident to marketing, sales negotiation, accompanied delivery, and servicing of exports and reexports that appear consistent with the export and reexport licensing policy of BXA.  OFAC is amending the provision to state that a prospective exporter does not need to obtain a license from BXA before applying for such a travel license provided that the proposed exports or reexports clearly fit within the BXA licensing policy.


If you have any questions regarding the interim regulations, or if you would like an overview of the July 26 meeting or to file comments on these interim regulations, please contact Ed Krauland (202-429-8083; ekrauland@steptoe.com) or Del Renigar (202-429-6740; drenigar@steptoe.com).
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� The interim regulations are published at 66 Fed. Reg. 36,675 (BXA) and 36,683 (OFAC) (July 12, 2001).


� Comments to the BXA should be sent to Kristen Mortimer, Regulatory Policy Division, Bureau of Export Administration, U.S. Department of Commerce, Room 2705, 14th St. and Pennsylvania Ave., N.W., Washington, DC  20230.  Comments to OFAC should be addressed to David W. Mills, Chief, Policy Planning and Program Management Division, Room 2176 Main Treasury Annex, 1500 Pennsylvania Ave., N.W., Washington, DC  20220 or via OFAC’s website at <http://www.treas.gov/ofac>.


� See 15 C.F.R. 740.18.  Exports of medicines and medical devices are not eligible for export or reexport to Cuba under the TSRA.  Such items continue to require authorization for export to Cuba under the provisions of the Cuban Democracy Act (“CDA”).  BXA reviews applications for such exports on a case-by-case basis and will generally approve such exports unless one of the restrictions set forth in the CDA and in section 746.2 of the EAR applies.


� No such exception is required for Iran, Libya, and Sudan because an OFAC license constitutes authorization under the EAR for Iran and Libya and BXA does not maintain a general Sudan embargo.  See 15 C.F.R. Part 746.


� “Agricultural commodities” include food; feed; fish and fish products; beer, wine and spirits; tobacco and tobacco products; wood and wood products; seeds; fertilizer and organic fertilizer; and reproductive materials such as fertilized eggs.  “Agricultural commodities” does not include furniture made from wood; clothing manufactured from plant or animal materials; agricultural equipment; pesticides, insecticides or herbicides; or cosmetics (unless derived completely from plant materials).  For purposes of the license exception AGR (and the revised OFAC regulations discussed below), “agricultural commodities” also include vitamins, minerals, food additives and dietary supplements, and bottled water.


� If the commodity is fertilizer, western red cedar or live horses, you must provide BXA with a Commodity Classification Automatic Tracking System (“CCATS”) number demonstrating the EAR99 classification.


� The interim regulations address only exports to Libya and not reexports because unlike the Iranian Transaction Regulations and the Sudanese Sanctions Regulations, the Libyan Sanctions Regulations (“LSR”) do not per se regulate reexports.  However, the LSR do regulate exports from the United States to third countries of items that are intended for Libya.  See 31 C.F.R. § 550.409.  Moreover, BXA has taken the position that while OFAC licenses direct exports to Libya, BXA licenses reexports.  See 15 C.F.R. § 746.4(a).


� The regulations apply to such transactions with the governments of Iran, Libya, and Sudan, any entities and individuals in these countries, and to persons in third countries purchasing specifically for resale to any of the foregoing.


� “Medicines” include prescription medicines and over-the-counter medicines for humans and animals.  “Medical devices” include medical supplies, instruments, equipment, equipped ambulances, institutional washing machines capable of sterilizing hospital clothing and bedding, and vehicles with installed medical testing equipment.  “Medical devices” do not include general purpose furniture such as desks, tables, or lamps used in hospital offices and waiting rooms.


� <<� HYPERLINK "http://www.bxa.doc.gov/regulations/ tradesanctionsreformexportenhancementact.html" ��www.bxa.doc.gov/regulations/ tradesanctionsreformexportenhancementact.html�>>


� The waiver does not apply to vessels carrying unlicensed and non-exempt cargo or persons to or from Cuba or unauthorized goods in which Cuba or a Cuban national has an interest.
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