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MISCELLANEQUS 895.01

CHAPTER 895

DAMAGES, LIABILITY, AND MISCELLANEOUS PROVISIONS
REGARDING ACTIONS iN COURTS

SUBCHAPTER |
DAMAGES. RECOVERY. AND MISCELLANEOUS
PROVISIONS REGARDING ACTIONS [N COURTS
What actions survive: actions not o abate.
Measuze of damages againse personal representative.
Recovery for death by wrongful act,
Recovery from estate of wrongdoer,
Parenial liability for acts of minor child.
Abortions on o For & minor without pavental consent er judicial waiver,
Partial-birth abortions; Lability.
Plaintiff in wrongful death action.
Punitive damages.
Contributory negligence,
Recovery by aute or motorboat owaer fHimited.
Recovery by a person whe fails o use proteetive headgear while operating
certain motar vehicles.
Damages in actions for libel.
Defamation by radio and wlevision,
Gaming contracts vaid.
Recovery of money wagered,
Action against judicial officer for Joss caused by misconduct,
Recovery of divisible persenalty.
Clamms against contractors and suppliers.
Tenders of meney and property.
Remedies not merged.
Limitation of surety's fability.

R43.01
89302
89533
895031
803033
895.037
895.038
BI5.04
BU5 043
895045
895048
895.049

895.08
893.052
BE3.0583
893056
895537
895,06
38507
895,14
85528
8G5.33
89534
855,345
885546
80535
#4538
89537
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595.42

Expenses in actions Against menicipal and other officers.

Process against corporation or limited liability company officer,

Abrogation of defenses in employee personal injury actions.

Abrogation of defense thal contract was champertous,

Deposit of undisributed money and property by personal representatives
antd others.

Intentional killing by beoeficiary of contracs.

Intentionat killing by beneficiary of certain death benefirs.

Sexual exploitation by a therapist: action for.

Sexual exploitation by a member of the clergy: action for.

Physicat injury, emotional distress, loss or damage suffered by members
of certajn groups; action for,

Injury caused by criminal gang activity: action for.

Dramage ¢ certain machines: action for,

Property damage or Ioss caused by crime: action for,

Cerfain agreements (o limit or eliminate tort liability void.

895.43

895,433
895,444
895.442
805 443

BG5S 444
BB5.445
895446
895 447

Renewal of sureties upon becoming insufficient and effects thereof,
Tustification of individual sureties.
Bail, deposit in Heu of bond.

395448  Safety devices on farm equipment, ordinary negligzice.
89525 Service representatives for adult sbusive conduct complainants.
805,435  Limits on recovery by prisoners.
895.457  Limiting felon's right to damages,
49346 Seme and political subdivisions thereof to pay judgments taken against
officers,
89547  Indemuification of the Wisconsin State Agencies Building Corporation
anid the Wisconsin Swie Public Building Corporation.
895,472 indempification of a financial institation.
SUBCHAPTER I
EXEMPTIONS FROM, AND LIMITATIONS ON, LIABILITY
895475 Exemption fromy civil liability for furnishing safery inspection of advisery
services.
89548 Civil liability exemption: emergency medical care.

8954802 Civil liability exemption; hazardous materiaks.

4954803 Civil liability exemption; information coscerning pawernity.

895,481 Civil Hability exemption; equine activities.

395,482 Civil labitity exemption: ski pateal members.

885483 Civil linbility exemption; regienal and local emergency TESPONSe teamy
and their sponsoring agencies,

Civil liability exemprion; agencies, foster parents, wearment Foster parents
and family-operated group home pareats,

Civil immunity exemption; reports of insurance fravd,

Civil liabifity exemption; employment references.

Linbility exemption: furnishing safety services refating to child safety
restraint systems.

Liability exemption; weight gain and obesity chuims.

Notice of unaathorized acquisition of personal informatina,

Civit liatiility exemption: food donation, sale or distribution,

£95 485

895,486
895,487
805,497

845,506
895,507
B93.51

895,515 Civil tiahility exemption: equipment or technolegy donation,

895517 Civil Hinbility exemption: solid waste donation or sale.

88552 Recreational activities; fimitation of property ewners® liabifity.

895,525 Participation in recreational activities: resmictions on civil Lizbsilicy,
assumption of risk.

895.527  Sport shooting range activities: limitations on liability and restrictions on
operation.

£95.33  Civil and criminal liabilisy exempiion: tests for intoxication.

89554  Liability exemption; notification of release.

89535 Liability exemption; ol discharge consol,

893535 Civil hability exemption; anhydrous ammonia,

895.56  Liability exemption; handling of petroleum—contaminated soif under con-
tract with the department of transportation.

89557 Damages and immunity; urauthorized release of animals,

893.58  Liability exemption: use of special waste under public works contracts.

89359 Liabifity exemption; disclosure of rufe viokations.

SUBCHAPTER 1

DAMAGES, R
PROVISIONS REGA

ERY, AND MISCELLANEOUS
G ACTIONS IN COURTS

s not to abate.
81 commaon law,

895.01 What actions survive; atticy
{1} In addition o the causes of action that surv
alt of the foliowing also survive:

{a) Causes of action to determine paternity.

(b} Causes of action for the recovery of personal property
the undawful withholding or conversion of personal property.

{c} Causes of action for the recovery of the possession of real
estate and for the untawful withholding of the possession of real
estate,

(d} Causes of action for assaukt and battery.

(e} Causes of action for false imprisonment,

{fy Causes of action for frvasion of privacy.

(g} Causes of action for a violation of 5. 968.31 {2m) or other
damage 1o the person.

(h) Causes of action for ail damage done to the propercy rights
or interests of anothes,

(i) Causes of action for goods teken and carried away,

{4} Causes of action for damages done 10 real or personal estate.

(k) Equitable actions to set aside conveyances of real estate.

{L) Equitable actions to compel a reconveyance of real estate.

{(m) Equitable actions to quiel the title to real estate.

(n) Equitable actions for specific performance of contracts
relating fo real estate,

{03 Causes of action for wrongful death, which shall survive
the death of the wrongdoer whether or not the death of the wrong-
doer ccaurred before or after the death of the injured person.

An action does not abate by the vecurrence of any event if
. acton survives or continues.
Histo . Order, 67 Wis. 2d 383, 760 (1975), 771; 1977 e, (76: 1987 .
390; 1593 a 4815 85.
Punitive damages incids

g darmages for the pain and suffering of a decedent nuy
be awarded to the estate, Wange; :

<& Motor Co, OF Wis, 2d 200, 294 N W 3d 437

(1950).

A patersity action may not be brought a8 a deceased putative father. Paternity
of N L. B. 140 Wis, 24400, 418 NW 2 14 1987,

A claim For foss of enjoyment of life cansed by prifesgional megligence of menla
health professionals sinvived the death of the alleged vichim noyawyer v. Midelfore,
227 Wis, 2d 124, 395 NUW.2d 423 (1999), 97-1968, e

A survival claim acorues when, with reasonable diligence, ogrlent should
have discovered the clnim, but no ater than the date of demh. Buare of MR . Jer-
rick, 231 Wis. 2d 546, 605 N.W.2d 645 (Ct. App. 1999), 99-0787. e,
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unless tack of good faith is shown by clear and convincing evi-
dence, is immune from all civil Hability that may result from pro-
viding that reference. The presumption of good faith under this
subsection may be rebutted oaly upon a showing by clear and con-
vincing evidence that the employer knowingly provided false
information i the reference, that the employer made the reference
maliciously or that the emplover made the reference in violation
ol s, 115322,

History: 1995 a. 448; 1997 5, 35,

The matice referred o in sub. (2] is express malice. which reqeires & showing of
it will, bad intent, envy. spite. hated, revenge, or other bad motives against the pes-
son defamed, ard not actual malice, which requives statements made with knowledge
of falsity or with reckiess disregard for the truth. Sifson v. Overnite Tramsportation
€o. 2003 W App 210, 367 Wis. 2429, 671 N.W.2d 388, 02--3] 38,

895.497 Lisbility exemption: furnishing safety ser-
vices relating to child safety restraint systems. (1) In
this section:

{a) “Child passenger safety technician” means a person who
holds a valid certification as a child passenger safety technician or
technician Instructor issued by the National Highway Traffic
Safety Administration or any entity authorized by the National
Highway Traffic Safety Administration to issue such certifica-
tions.

(b} “Safety program” means any program utilizing the services
of child passenger safety technicians and not conducted for pecu-
miary profit that provides assistance, inspections, education, or
advice w0 the public in the fitting, installation, or adjustment of
child safety restraint systems,

{c} “Sponsoring organization” means any person or organiza-
tion that does any of the following:

1. Employs a child passenger safety technician,
2. Sponsors, offers, or organizes any safely program.
3. Owns property on which a safety program is conducted.

{2) (8) A child passenger safety technician who inspects,
installs, Tits, or adjusis any child safety restraing system specified
under 5. 347.48 {4), or who provides education or other assistance
or advice relating to the safe installation, fitting, or adjustment of
child safety restraint systems, is immune from civil Hability for his
or her acts or omissions in rendering in good faith such services,

{(h) The immunity under par. {a) dees not extend to any of the
following:

1. A person who receives compensation for providing the ser-
vices specified in par. (a), other than reimbursement for expenses.

2. A person whose acts or omissions in providing the services
specified in par. (&) involve reckless, wanton, or intentional mis-
conduct.

{c) The good faith of a person in providing the services speci-
fied in par. (a) is presumed in any civil action if the services pro-
vided are within the scope of the person’s training for which the
person has heen certified. Any person who asserts that the acts or
omissions under par. () were not made in good faith has the bur-
dens of proving that assertion by clear and convincing evidence,

(3) A sponsoring organization is immune from civil Hability
arising from any acts or omissions of a child passenger safety tech-
nician in providing services specified in sub. {2) {a} or arising in
connection with a safety program if the sponsoring organization
receives no compensation for the services provided by the child
passenger safety technician or for participating in the safety pro-
gram,

History: 20654 322,

895.506 Liability exemption; weight gain and obesity
claims. {1} Any person who manufactures, markets, packs, dis-
tributes, advertises, or sefis food, as defined in 21 USC 321 (£, is
imenune from civil liability for a person’s weight gain of obesity
caused by the consumption of the foed, or for a health condition
related to weight gain or obesity,

{2) Subsection (1) does not apply to any of the following:

MISCELLANEOUS 895.507

(2} Aclaim that a defendant under sub. (I} knowingly violated
& federal or state faw conceming the manufacturing, marketing,
distribution, advertisement, labefing, or sale of the food, and the
violation was the proximate cause of the weight gain, obesity. or
related health condition,

(b} A claim for breach of contract or express warranty in con-
nection with the purchase of the food.

(¢} A claim regarding the sale of food that is adulierated under
21 USC 342

{3} In addition to the costs allowed under s. 814.04, a defen-
dant that prevails on a motion ynder 5, 802.08 filed in an action
under sub. (2) may recover reasonable attomey fees and the costs
of the investigation and litigation.

History: 20085 a. 325.

885.507 Notice of unauthorized acquisition of per-
sonal information. (1} Deenarions. In this section;

{a) L. “Entity” means a person, other than an individual, that
does any of the following:

a. Conducts business in this state and maintains personal
information in the ordinary course of business.

h. Licenses personal information s this state.

¢. Maintains for a resident of this state a depository account
as defined in 5. 815,18 (2) {e),

d. Lends money to a resident of this state.

2. “Entity” includes all of the following:

a. The state and any office, department, independent agercy,
authority, institution, association, society, or other body in stale
government created or authorized o be created by the constitution
or any law, including the legistature and the cowrts.

b. A city, village, town, or county.

(am) “Name” means an individual's fast name combined with
the individual’s first name or first initial.

{b) “Personal information” means an individual’s last name
and the individual’s first name or first initial, in combination with
and Hnked (o any of the following clements, if the element s not
publicly available information and s not encrypted, redacted, or
aftered in 2 manger that renders the element unreadable:

1, The individual’s social security number.

2. The individual’s driver’s licease number or state identifica-
tion number,

3. The number of the individual's financial accousnt number,
mciuding a credit or debit card account number, or any security
code, access code, or password that would permit access to the
individual’s financial account.

4. The individual's deoxyribonucleic acid profile, as defined
ins. 939.74 {2d) (a).

5. The individual’s unique hiometric data, inchuding finger-
print, voice print, retina or iris #mage, or any other unique physical
representation.

{c) “Publicly available information” means any information
that an entity reascnably believes is one of the folfowing:

1. Lawfully made widely available through any media.

2. Lawifully made available to the general public from federal,
state, or local government records or disclosures to the general
public that are required 1o be made by federal, state, or local law,

{2) Nomice REQUIRED. {a) If an entity whose principal place
of business is located in this state or an entity that maintains or
licenses personal information in this state knows that persenal
information in the entity’s possession has been acquired by a per-
son whorm the entity has not authorized to acquire the personal
mformation, the entity shall make reasonable efforts to notify each
subject of the personal information. The notice shall indicate that
the entity kaows of the unautherized scquisition of personal infor-
mation pertaining o the subject of the personal information,

(b} 1f an entity whose principal place of business is nof located
in this state knows that personal information pertaining to a resi-
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dent of this state has been acquired by a person whom the entity
lias not autherized to zcquire the personal information, the entity
shall make reasonable efforts to notify each resident of this state
wha is the subject of the personal iaformation, The notice shail
indicate that the entity knows of the unauthorized acquisition of
personal information pertaining (¢ the resident of this state who is
the subject of the personal information.

{(bm) If a person, other than an individual, that stores personal
information pertaining to a resident of this state, but does not own
of license the personal information, knows that the personal infor-
mation has been acquired by a person whom the person storing the
personal information has not authorized to acquire the personal
information, and the person storing the personal information has
not entered into a contract with the person that owns or licenses
the persenal information, the person storing the personal informa-
tion shall notify the person that owns or licenses the personal
information of the acquisition as soon as practicable.

(br) If, as the result of a single incident, an entity is required
under par. (a} or (b) to notify §,000 or more individuals that per-
sonal information pertaining to the individuals has been acquired,
the entity shall without unreasonable delay notify all consumer
reporting agencies that compile and maintain files on consumers
on a nationwide basis, as defined in 15 USC 1681a(p}, of the tim-
ing, distribution, and content of the notices sext fo the individuals,

{cm) Notwithstanding pars. (2), (#), (bm}, and (br}, an entity
is not required to provide notice of the acquisition of personal
information if any of the following applies:

t. The acquisition of personal information does rot create a
material risk of identity theft or fraud to the subject of the personal
information.

2. The personal information was acquired in good faith by an
employee ar ageni of the entity, if the personal information is used
for a tawful purpose of the entity.

{3) T=vING AND MANNER OF NOTICE: OTHER REQUIREMENTS, {2}
Subject o sub. (3), an entity shall provide the notice reguired
under sub. (2) within a reasonable time, not t exceed 45 days after
the entity learns of the acquisition of personal information. A
determination as to reasonableness under this paragraph shall
include consideration of the number of notices that an entity must
provide and the methods of communication availabe to the entity.

{(b) An entity shall provide the notice required under sub. (2)
by mail or by a method the entity has previouslty employed to com-
municate with the subject of the personal information. If an entity
cannol with reasonable ditigence determine the mailing address of
the subject of the personal information, and if the entity kas not
previously communicated with the subject of the personal infor-
mation, the entity shall provide notice by 2 method reasonably cal-
culated to provide actual notice fo the subject of the personai mfor.
mation.

(¢) Upon written request by a person whao has received 2 notice
under sub, (2} {a} or (b), the entity that provided the notice shall
identify the pessonal information that was acquired,

{3m) ReGuaArED ENTITES ExemrT This section does not
apply 0 any of the following:

(a} An entity that is subject to, and in compliance with, the pri-
vacy and security requirements of 15 USC 6861 w 6827, or a per-
son that has a contractual obligation to such an entity, if the entity
or person has in effect a policy concerning breaches of informa-
tion security.

(b)y An entity that is described in 45 CFR 164.104 (z), if the
entity complies with the requirements of 45 CFR part 164.

{4) EFrecT ON CIVIL CLAIMS. Failure to comply with this sec-
tion is not negligence or 2 breach of any duty, but may be evidence
of negiigence or a breach of a legal duty.

(5) REQUEST BY LAW ENFORCEMENT NOT TO NOTIFY. A law
enforcement agency may, in order 1o protect an investigation or
homeland security, ask an entity not to provide a notice that is
otherwise required under sub, (2) for any period of time and the
notification process required under sub, (2} shall begin at the end
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of that time period. Notwithstanding subs. {2} and (3), if an entity
receives such a request, the entity may not provide notice of or
pubiicize an umauthorized acquisition of personal information,
except as authorized by the law enforcement agency that made the
request,

{6m) LocAL ORDINANCES OR REGULATIONS PROHIBITED. No
city, viliage, town, or county may enact or enforce an ordinance
ar regulation that relates to notice or disclasure of the upautho-
rized acquisition of personal information.

{7m) EFFECT OF FEDERAL LEGISLATION, If the joint committes
oft administrative rules determines that the federal government
has enacted legislation that imposes notice reguirements substan-
tially similar to the requirements of this section and determines
that the legistation does not preempt this section, the joint commit-
tee on administrative rales shall submit o the revisor of statutes
for publication in the Wisconsin administrative register a notice
of its determination. This section does not apply after publication
of & notice under this subsection,

Histary: 2005 s, 138,

96.51 Civil liability exemption: food donation, sale or
Hetribution. (1) In this section:
W) “Charitable organization” means an organization the con-
tritakions to which are deductible by corporations in computing
net imgome under 5. 71,26 (2).

(¢} %Food distribution service” means a program of a private
# organization that provides food products directly to
s with low incomes or that collects food products for
and distribytes food products to persons who provide the food
products dirgetly to individuals with low incomes.
roducts” has the meaning specified in s. 93.01 (6.

(e} “Qualifipd food” means food products that meet the stan-
dards of quality'gstablished by state faw or rule or federal law or
incling food products that are not readily markei-
able due to appearince, age, freshmess, grade, size, surplusage or
other condition, exgept that “qualified food” does not include
canned food productd that are leaking, swollen, dented on a seam
ot not airtight.

{2) Any person engliged in the processing, distribution or sale
of food products, for pro¥it or not for profit, who donates or sells,
at a price not to exceed ovierhead and transportation costs, guali-
fied foed to a charitable ordgnization or food distribution service
is immune from civil liabilit for the death of or injury to an indi-
vidual caused by the qualificdgood donated or sold by the person,

{3} Any charitable organizytion or food distribution service
which distributes free of chargdgualified food to any person is
immune from civil fability for thideath of or injury t0 an individ-
ual caused by the qualified food disributed by the charitable orga-
nization or food distribution servicd,

{4) This section does not apply%f the death or injury was
caused by willful or wanton acls or otk

History: 1981 c. 219 1983 a. 1895, 329 (20 1887 0. 27: 1987 2. 312 5. 17: 1989
8, HH: 1951 . 39; 2005 . 153, %

B
=
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g

895.515 Civil liability exemptiok; equipment or
technology donation. {1} In this sectidy:

{a) “Commercial equipment or technolol
refated procedures used or boughe for use pri
including farming and a profession.

(b) “Institution of higher education” mead g an institution
within the University of Wisconsin System, a techiical college or
a private, nonprofit mnstitution of higher education Ycated in this
state. %

{2) Any person engaged in the sale or use of dpmmercial
equipment or lechrology, for profit or not for profit, wilp donates
any commercial equipment or technology to a public ok
clementary or secondary school or an institution of highety
tion or who accepts reimburserent in an amount not 1o &ceed
overhead and fransportation costs for any commercial equipipent
or technology provided to a public or private elementary or sedpn-
dary school o to an institution of higher education is immuke

¥ means goods or
kerily in a business,
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