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PETI TIONS FOR WRI T OF MANDAMUS

(Inre: Terrill W Sanders, as adm nistrator of the estate
of John W Quthrie, deceased

V.
Wade Odice Farner et al.)
(Jefferson Crcuit Court, CV-03-6493 and CV-00-3570)

HOUSTON, Justi ce.
National Wstern Life Insurance Conpany and United

Anerican | nsurance Conpany ("the petitioners"), defendants in
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an action pending in the Jefferson Crcuit Court, petition for
a wit of mandanus directing the Jefferson Circuit Court to
vacate its order conpelling the petitioners to disclose to the
plaintiff in the action certain personal information regarding
their custoners and to enter a protective order regarding that
i nformation. The petitioners contend that the disclosure of
the information is barred by 15 U S.C. ' 6802, a part of the
G amm Leach-Bliley Act, 15 U S.C. ' 6801 et seq. ("the G.BA").
We di sagree, and we deny the petitions.
|. Facts

These mandanus petitions involve a pure question of
statutory construction, and the facts relevant to that
guestion are not disputed.

Terrill W Sanders, as admnistrator of the estate of
John W CQuthrie, deceased ("the respondent”), filed an action
based upon an all eged negligent issuance of a |ife-insurance

! naming as defendants the petitioners, anmpng others.

pol i cy,
In pursuing this claim the respondent sought discovery from

the petitioners of insurance policies and any other insurance

'See Liberty Nat'l Life Ins. Co. v. Weldon, 267 Ala. 171,
100 So. 2d 696 (1957) (discussing the tort of negligent
I ssuance of a life-insurance policy).
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docunents of several individuals who are not parties to, and
who have no interest in, this action. The petitioners
objected to the respondent's request, asserting that the
docunents, which contain nedical histories, Social Security
nunbers, marital status, occupation, height, weight, date and
| ocation of birth, address, day and eveni ng tel ephone nunbers,
and insurance choices, prem umns, and benefits, are
confidential and private.

The respondent then filed a notion to conpel, seeking the
production, wthout I|imtation, of all the requested
docunents. The petitioners filed notions for protective
orders and notions in opposition to the respondent's notion to
conpel . The trial court granted the petitioners' notions for
protective orders. However, upon the respondent's notion to
reconsider, the court ordered the petitioners to produce the
docunents.

The petitioners filed notions to reconsider, restating
all of their previous argunents and addi ng a new one: that the
privacy provision of the GBA 15 U S.C. ' 6802, barred the
petitioners from disclosing the requested information. The

trial court denied the petitioners' notions to reconsider, and
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t hese now consolidated petitions for the wit of mnmandanus
f ol | owed.

1. Standard of Revi ew

Normally, in reviewing a petition for a wit of mandanus
directed to a trial court's ruling on a discovery matter, this
Court nust decide whether the trial court exceeded its

di scretion. Ex parte d arke, 582 So. 2d 1064, 1067

(Ala. 1991). However, when the trial court's discovery order
i s predicated upon a pure question of statutory construction,
as it is in this case, we review this, as we review all
guestions of statutory construction, de novo, giving no

deference to the trial court's conclusions. Pitts v. Gngi,

[Ms. 1031081, August 13, 2004] So. 2d (Al a. 2004):

G een v. Thonpson, 554 So. 2d 376 (Al a. 1989).

I11. Analysis

Enacted 1in 1999, the G.BA prohibits a financial
institution from"disclos[ing] to a nonaffiliated third party
any nonpublic personal information" received by the
institution froma consuner, unless the consunmer has notice of
t he di scl osure and has been given an opportunity to "opt out"

of the disclosure, that is, "to direct that such i nformation
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not be disclosed to such third party." 15 u.sC

6802(b) (1) (B). Congress expressly stated its purpose behind
this prohibition as foll ows:

"(a) Privacy obligation policy. It is the policy of
the Congress that each financial institution has an
affirmati ve and continuing obligation to respect the
privacy of its custoners and to protect the security
and confidentiality of those custoners' nonpublic
personal information.

"(b) Fi nanci al Il nstitutions saf eguar ds. I n
furtherance of the policy in subsection (a) of this
section, each agency or authority described in
section 6805(a) of this title shall establish
appropriate standards for the financial institutions
subj ect to their jurisdiction relating to
adm ni strative, technical, and physical safeguards--

"(1) to I nsure t he security and
confidentiality of custoner records and
i nf ormati on;

"(2) to protect against any anticipated
threats or hazards to the security or
integrity of such records; and

"(3) to protect against unauthorized access
to or use of such records or information
which could result in substantial harm or
I nconveni ence to any custoner.”

15 U S C ' 6801. The GLBA expressly states that it

supersedes any "statute, regulation, order, or interpretation

in effect in any State" to the extent that any "such statute,
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regul ation, order, or interpretation is inconsistent with the
provi sions of this subchapter.” 15 U. S.C. ' 6807(a).

The general prohibition in the G.LBA on disclosure of

nonpublic personal information 1is subject to certain
exceptions, which, in light of the express purposes behind the
GLBA, have been properly held to be "limted in scope and
purpose.” Individual Reference Servs. Goup, Inc. v. FTC 145

F. Supp. 2d 6, 36 (D.D.C. 2001) (stating that the "legislative
hi story and structure [of the G.BA] indicate that Congress
i ntended the exceptions [in the GLBA] to be limted in scope
and purpose"). One of those exceptions is ' 6802(e)(8), which
provi des:

"(e) Ceneral exceptions. Subsections (a) and (b) of
this section shall not prohibit the disclosure of
nonpubl i ¢ personal information --

"(8) to conmply wth Federal, State, or
| ocal laws, rules, and other applicable
|l egal requirenents; to conply wth a
properly authorized civil, crimmnal, or
regul atory investigation or subpoena or
summons by Federal, State, or |oca
authorities; or to respond to judicial
process or gover nirent regul atory
authorities having jurisdiction over the

fi nanci al institution for exam nation,
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conpl i ance, or other purposes as authorized
by | aw. "

In this case, there is no dispute that the petitioners
are bound by the GLBA, that the information sought by the
respondent is "nonpublic personal information,” and that the
respondent is a "nonaffiliated third party.” The sol e issue,
therefore, is whether 15 U S C ' 6802(e)(8) allows the
petitioners to disclose the requested information to the
respondent .

No Al abama appell ate court has interpreted ' 6802(e)(8).

The handful of courts in other jurisdictions that have
interpreted the provision have arrived at conflicting opinions
as to whether 15 U S. C. ' 6802(e)(8) allows disclosure of
nonpublic personal information by a financial institution to a
private plaintiff in a civil action, and, if it does, under

whi ch part of the provision disclosure is allowed. |In Mrks

v. G obal Mrtgage Goup Inc., 218 F.R D. 492 (S.D. W Va.

2003), the United States District Court for the Southern
District of Wst Virginia reviewed a federal nmmgistrate
judge's ruling that ' 6802(e)(8) allowed the disclosure by a

financial institution of "nonpublic personal information" to a
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plaintiff in a <civil action who was undisputedly a
"nonaffiliated third party." The federal magistrate judge did
not rule that the disclosure was all owed under the "judici al
process" | anguage of ' 6802(e)(8), but rather that it was
al l owed under the |anguage permtting disclosure "to conply
wth Federal, State, or |ocal | aws, rules, and other
applicable legal requirements."” Marks, 218 F.R D. at 495.
The federal district court disagreed wwth this interpretation,
but affirnmed the magistrate's ruling by holding that the
di scl osure was all owed under the "judicial process" |anguage:

"The court agrees that ' 6802(e)(8) of the G.BA
permts the defendant to disclose the information
sought by the plaintiffs, but for reasons different
fromthose of the Magistrate Judge. The | anguage in
' 6802(e)(8) permtting disclosure '"to conply with
Federal, State, or local laws, rules, and other
applicable 1egal requi renents’ refers to the
nunerous federal and state statutes, rules, and
|l egal requirenments that regulate the financial
I ndustry. The purpose of this exceptionis to allow
financial institutions to conply with these various
| aws and requirenents wthout fear of violating the
GLBA. The | anguage does not create an exception for
the disclosure of information in the course of civil
di scovery.

"However, section 6802(e)(8) also allows
di scl osures made 'to respond to judicial process or
gover nment regul at ory authorities havi ng
jurisdiction over the financial institution for
exam nation, conpliance, or other purposes as
authorized by law.' 15 U S.C. ' 6802(e)(8) (enphasis
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added). The plaintiffs contend that this |anguage
creates an independent 'judicial process' exception
to the opt-out provision that applies to civil
di scovery. The defendant asserts that the only
"judicial process' exception envisioned by Congress
is one relating to 'exam nation, conpliance or other
purposes as authorized by law by those entities
having jurisdiction over financial institutions. See
i d.

"The court finds that 15 U S. C. ' 6802(e)(8)
permts a financial institution to disclose the
non-public personal financial information of its
custoners to conply with a discovery request. The
phrase 'to respond to judicial process' IS
syntactically separate and distinct fromthe phrase
"to respond to ... governnent regulatory authorities
having jurisdiction over the financial institution
for exam nation, conpliance, or other purposes as

aut hori zed by I|aw See ' 6802(e)(8). Thus, the
‘judicial process' exception is independent from
and in addition to, the exception permtting
disclosure to conply with a governnent regulatory
I nvestigation. Furthernore, the legislative history

indicates that the House Bill, which added the

privacy protections to the G.BA envisaged an
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i ndependent judicial process exception. See H. R
74, 106th Cong. 93, 108-09, 124 (1999) (discussing a
judicial process exception wthout reference to
' gover nnent regul at ory authorities havi ng
jurisdiction over the financial institution for
exam nation, conpliance, or other purposes as
authorized by law ). Wen a party nust disclose
I nformation pursuant to a discovery request, the
party is responding to judicial process. Thus, under
the judicial process exception, the defendant may
di scl ose its cust oner s’ nonpubl i c per sonal
information in response to the plaintiffs' discovery
request.”
218 F.R D. at 495-96.

Soon after Marks was deci ded, the Suprene Court of West

Virginia adopted the reasoning in Marks. See Martino v.

Barnett, 215 W Va. 123, 595 S. E. 2d 65 (2003). |In doing so,
the court held that there was "no basis for limting the
effect of the exception to discovery as no such limtation to
application of the term'judicial process' appears in the G.BA

exception."” Martino, 215 W Va. at , 595 S. E. 2d at 72.

10
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We turn now, for the first tine, to our own exam nati on
of ' 6802(e)(8). As an initial matter, we dismss the
respondent's argunent that disclosure is appropriate as being
in conpliance "with a properly authorized civil, crimnal, or
regul atory investigation or subpoena or sumons by Federal,
State, or local authorities.” 15 U S.C. ' 6802(e)(8). | t
seens clear that in the clause quoted above, the phrase "by
Federal, State, or Jlocal authorities" nodifies "properly
authorized civil, crimmnal, or regulatory investigation or
subpoena or sunmons,"” so that a subpoena or other request nade
by a private plaintiff in a civil action would not fall wthin
the scope of this language. The "judicial process" |anguage,
however, is less clear and is the primary focus of the
argunents before us.

In DeKalb County LP Gas Co. v. Suburban Gas, Inc., 729

So. 2d 270, 275-76 (1998), we explained the process of
statutory construction:

"In determining the neaning of a statute, this
Court looks to the plain neaning of the words as
witten by the legislature. As we have sai d:

"'"Words used in a statute nust be given
their nat ur al , pl ai n, ordi nary, and
commonly understood neaning, and where
plain | anguage is used a court is bound to

11
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interpret that |anguage to nean exactly
what it says. If the |anguage of the
statute is unanbi guous, then there is no
room for judicial construction and the
clearly expressed intent of the |legislature
nust be given effect."'

"Blue Cross & Blue Shield v. N elsen, 714 So. 2d

293, 296 (Ala. 1998) (quoting IMED Corp. v. Systens

Eng'g Assocs. Cor p. , 602 So. 2d 344, 346

(Ala. 1992)) . ... It is true that when |ooking at a
statute we mght sonetines think that t he
ram fications of the words are inefficient or
unusual . However, it is our job to say what the | aw
I's, not to say what it should be. Therefore, only if

there is no rational way to interpret the words as

stated will we | ook beyond those words to detern ne

| egislative intent. To apply a different policy

would turn this Court into a |legislative body, and
doi ng that, of course, would be utterly inconsistent
with the doctrine of separation of powers. See Ex

parte T.B., 698 So. 2d 127, 130 (Ala. 1997)."

(Enphasi s added.)
However, here the problem is not that there is no

rati onal way to understand the words as they are witten, but

12
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that there is nore than one rational way to understand those
words, i.e., there is no single "plain neaning." The phrase
"judicial process" could have a very broad or a very specific
meaning, as reflected in the following definition fromBl ack's

Law Dictionary 1205 (6th ed. 1990):

"Judicial process. In a wde sense, this term may

include all the acts of a court from the beginning

to the end of its proceedings in a given cause; but

nore specifically it nmeans the wit, sunmons,

mandate, or other process which is used to inform

the defendant of the institution of proceedings

agai nst himand to conpel his appearance, in either

civil or crimnal cases.”
Additionally, the petitioners suggest a third neaning, one
taken from the text of ' 6802(e)(8): that the "judicial
process” referred to is that process "having jurisdiction over
the financial institution for exam nation, conpliance, or
ot her purposes as authorized by law." This anmbiguity in the
statutory |anguage justifies the use of other canons of
statutory construction (beyond the "plain-nmeaning rule”) in

determ ning which definition Congress intended. DeKalb County

13
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LP Gas Co., 729 So. 2d at 277 ("W should turn to extrinsic

aids to determ ne the neaning of a piece of legislation only
if we can draw no rational [i.e., single unanbiguous]
conclusion froma straightforward application of the terns of

the statute."); Zitterow v. Nationwide Mit. Ins. Co., 669

So. 2d 109, 112 (Ala. 1995) ("'[L]anguage is anbi guous when it

may be understood in nore than one way or when it refers to

two or nore things at the sane tine. (quoting Anmerican

Reliance Ins. Co. v. Mtchell, 238 Va. 543, 547, 385 S.E. 2d

583, 585 (1989))).

We begin our analysis with the petitioners' only concrete
suggested interpretation. However, guided not only by the
statutory | anguage but al so by other evidence to the contrary,
we cannot accept the petitioners' argunent that "judicial
process” is |limted to that process "having jurisdiction over
the financial institution for exam nation, conpliance, or
ot her purposes as authorized by | aw. "

First, as the Marks court stated, the phrase "having

jurisdiction over the financial institution for exam nation,
conpl i ance, or other purposes as authorized by law' fits well

as a nodifier of "governnent regulatory authorities,” but is a

14
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very awkward nodifier of "judicial process.” As the Marks

court found, the nost natural reading of the | anguage is that
"to respond to judicial process" is independent from the
remai nder of the sentence. Marks, 218 F.R D. at 496 ("The
phrase 'to respond to judicial process' is syntactically
separate and distinct from the phrase 'to respond to
government regul atory authorities having jurisdiction over the
financial institution for exam nation, conpliance, or other
pur poses as authorized by law.'").

Additionally, the legislative history referenced by the
federal district court in Marks regarding the House Bill that
added the privacy protections to the GLBA does in fact appear
to "envisag[e] an independent judicial process exception," 218
F.RD. at 495-97, and provides no sufficient basis for
narrow ng the nmeani ng of the phrase "judicial process":

"The subtitle provides for a nunber of
exceptions fromthe disclosure, opt-out, and access
provi sions. Pursuant to these exceptions, the
institution may di vul ge or make unrel ated use of the
information to effect or enforce the transaction or

a rel at ed transacti on; to pr ot ect t he

15
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confidentiality or security of its records; to take

precautions against liability; to respond to

judicial process, to the extent permtted or

requi red under other provisions of |aw and in

accordance with the Right to Financial Privacy Act

of 1974; to provide information to | aw enforcenent

agencies or for an investigation on a matter rel ated

to public safety; to provide information to a

consumer reporting agency in accordance with the

Consunmer Credit Protection Act; or in executing a

sal e or exchange whereby the financial institution

transfers the business wunit or operation, or

substantially all the assets of the business unit or

operation with which the custoner's transactions

were effected."

HR 74,

106t h Cong. 93, 108-09 (1999); see also id. at 93,

118-19, 202. But see id. at 109 ("The Commttee intends that

the definitions of the ternms used in the exception provisions

Wi |

be applied in a manner consistent with the subtitle's

goal of providing consuners with a reliable neans to protect

their personal financial information.").

16
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Furthernore, the use of the unnodified phrase "to respond
to judicial process” as an exception to a prohibition on
di scl osure of personal information was not unfamliar to
Congress when it enacted the GLBA. In 1998, one year before
the enactnent of the G.BA, Congress enacted the Children's
Online Privacy Protection Act of 1998, 15 U S.C. ' 6501 et
seq. ("COPPA"). The privacy provision in COPPA, which has a
sonewhat simlar structure to the one in the G.BA, prohibits
t he disclosure by operators of Internet Wb sites of personal
I nformation obtained from children unless the operators
provide notice of the operator's disclosure policy and receive
"verifiable parental consent" for the disclosure. 15 U S C
6502(a) (1), (b)(1)(A) . Like the GLBA, COPPA provides certain
exceptions to its general prohibition on disclosure, allow ng
di scl osure wi t hout par ent al consent under certain
ci rcunst ances:

"The regulations shall provide that verifiable

parental consent under paragraph (1)(A)(ii) is not
required in the case of --

"(E) the collection, use, or dissem nation
of such information by the operator of such
a website or online service necessary --

17
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“(i) to protect the security or
integrity of its website;

"(i1) to take precautions agai nst
liability;

"(iii) to respond to judicial
process; or

"(iv) to the extent permtted
under other provisions of law, to
provi de i nformation to | aw
enforcenent agencies or for an
I nvestigation on a matter rel ated
to public safety.”

(Enphasi s added.)

We conclude that the phrase "to respond to judicial

process" is not nodified by anything in the text of
6802(e) (8). Additionally, regarding the only other
alternative before us -- that "judicial process" neans that

initial process "which is used to informthe defendant of the

Institution of proceedings against him and to conpel his

appearance,” Black's Law Dictionary, supra, -- there is sinply

18
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no evi dence from any source indicating that Congress intended

such a meaning in ' 6802(e)(8).?2

\\e note that the use of the phrase "judicial process" in
the United States Code and in the federal rules is consistent
with the Black's Law Dictionary definition discussed above.
VWiile the termis sonetinmes used to refer to initial service
of process as opposed to other things issued by a court (such
as orders, notices, or other requirenents), the term is
generally used to refer to the broader definition. See, e.g.,
18 U S.C " 891(9) ("State law, including conflict of |aws
rul es, governing the enforceability through civil judicial
processes of repaynent of any extension of credit or the
performance of any prom se given in consideration thereof
shall be judicially noticed.") (enphasis added); 18 U. S. C
3509(a)(1) ("the term 'adult attendant’ mneans an adult
descri bed in subsection (i) who acconpanies a child throughout
the judicial process for the purpose of providing enotional
support") (enphasis added); United States Sentencing
Qui delines (USSG, 18 U.S.C. ' 4A1.2(f) ("Diversion fromthe
judicial process without a finding of guilt (e.g., deferred
prosecution) is not counted.") (enphasis added); 19 U S.C
2611(1) ("The provisions of this chapter shall not apply to
... any archaeol ogi cal or ethnological material or any article
of cultural property which is inported into the United States
for tenporary exhibition or display if such material or
article is immune from sei zure under judicial process pursuant
to section 2459 of Title 22 ....") (enphasis added); 22 U. S. C
' 288a(b) ("International organizations, their property and
their assets, wherever |ocated, and by whonsoever held, shal
enjoy the sane inmmunity fromsuit and every form of judici al
process as is enjoyed by foreign governnents ....") (enphasis
added); 26 U S.C. ' 6332(a) ("any person in possession of (or
obligated with respect to) property or rights to property
subject to levy upon which a |levy has been nade shall, upon
demand of the Secretary, surrender such property or rights (or
di scharge such obligation) to the Secretary, except such part
of the property or rights as is, at the tine of such demand,
subject to an attachnment or execution under any judicial
process") (enphasis added); 28 U S.C. ' 1611(a) ("shall not be

19
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subject to attachnent or any other judicial process inpeding
the di sbursenment of funds to, or on the order of, a foreign
state as the result of an action brought in the courts of the
United States or of the States") (enphasis added); 40 U. S.C '

1313(a)(2) (A ("This subsection does not ... recognize or
concede any right to enforce by seizure, arrest, attachnent,
or any judicial process a claim against property ....")

(enmphasis added); Fed. R GCv. P. 45 Practice Commentary,
C45-5 (stating that "a subpoena is of course a judicia
‘process'") (enphasis added). But see, e.g., 21 US.C
360m{d) ("It shall be the duty of every manufacturer offering
an el ectronic product for inportation into the United States
to designate in witing an agent upon whom service of all
adm nistrative and judicial processes, notices, orders,
deci sions, and requirenents may be nmade for and on behal f of
said manufacturer ....") (enphasis added); 22 U S.C. ' 2459(a)
("no court of the United States, any State, the District of
Colunbia, or any territory or possession of the United States
may issue or enforce any judicial process, or enter any
judgnent, decree, or order ....") (enphasis added); Fed. R
Cv. P. 4, Supplenentary Practice Cormentary, C4-15 ("The old
provision for service by mail was nevertheless the fornal
‘service' of judicial process ....") (enphasis added).

20



1030867, 1030868

Sinmply put, we find no sufficient basis to justify a
"narrow ng" of the "judicial process" exception. The
petitioners and anmici curiae® have presented persuasive
argunents that the "judicial process"” exception, if it is
interpreted in its broad, but plainest sense -- as we today
interpret it -- is seemngly out of proportion with the nore
narrow exceptions listed in ' 6802(e), and possibly with the
generalized policies stated in ' 6801. However, the
petitioners have not presented to this Court any justifiable
way of reading the "judicial process" |anguage, or any
specific evidence of a Congressional intent to read that
| anguage, nore narrowmy than what the phrase "judicial

process" nost plainly nmeans.* A perceived lack of

3The Al abama Defense Lawyers Associ ation and Al fa Mt ual
| nsurance Conpany and Alfa Life Insurance Corporation have
filed amci curiae briefs in case no. 1030867.

“The petitioners' argunent that the exceptions in the GLBA
have been interpreted as being "limted in scope and purpose,"
see Individual Reference Services Goup, Inc., 145 F. Supp
2d at 36, a point wth which we agree, does not help the
petitioners here. To say that an exception is "limted in
scope and purpose" is to assune certain boundaries, but it is
not to assune a small nunber of things that mght fit within
t hose boundari es. Interpreting the "judicial process”
exception as enconpasing all responses to a court-nandated
di sclosure mght nean that nany types of court-nandated

21
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proportionality in a statute, |ike a perceived |ack of w sdom
in a statute, does not enpower this Court to rewite the
statute, even if we wanted to do so.

W hold that the phrase "judicial process" in

6802(e) (8) enconpasses a court order. See Ex parte Mitua

Sav. Life Ins. Co., [Ms. 1031021, Cctober 8, 2004] __ So. 2d

. __ (Ala. 2004)(also holding that a court order conpelling

di scovery constitutes judicial process under the G.BA).

However, as we note in Ex parte Mitual Savings, released

t oday:

"[A] court, when exercising its broad discovery
di scretion by ordering the discovery of custoners'
nonpubl i c personal information, should also issue a
conprehensive protective order to guard the
custoners' privacy."

~So. 2d at __ (footnote omtted).

di scl osures nmay be included, but it does not nean that there
are no boundaries. The exception is |imted by the
requirenment that a judicial process has been properly
instituted and a court has mandated the disclosure.

22
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Because the trial court's order conpelling the production
of the information here is certainly "judicial process" under
' 6802(e)(8), the petitioners are not prohibited by the GLBA
from"respond[ing] to [that] judicial process"” and discl osing
t he requested infornmation.

| V. Concl usi on

Based on the above, we hold that the trial court did not
exceed its discretion in denying the petitioners' notions to
reconsider to the extent that those notions relied upon the
GLBA. The petitioners are not entitled to a wit of mandanus
directing the Jefferson Circuit Court to vacate its order
conpelling them to disclose, as part of discovery, certain
I nformation regarding their custoners.

PETI TI ONS DENI ED.

Nabers, C J., and See, Lyons, Johnstone, Harwood,

Wodal |, and Stuart, JJ., concur.
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