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GLOBAL WARMING

CIVIL LIABILITY

In this article, attorneys James G. Derouin, Fredric D. Bellamy, and Mark E. Freeze, all

with Steptoe & Johnson in Phoenix, argue that while some commentators predict that the

intensified debate about global warming may cause more and more plaintiffs to file tort

suits against public utilities and other alleged emitters of greenhouse gases, a review of

common law tort principles and a look at the very few cases filed to date on the issue re-

veals that “global warming plaintiffs” face daunting legal obstacles to winning such suits.
Such an uphill fight, the authors say, mean that global warming tort litigation won’t be heat-

ing up anytime soon.

Global Warming Litigation: The Phantom Menace

By James G. DerouUIN
Frebpric D. BELLAMY
Mark E. FrReezE

James G. Derouin and Fredric D. Bellamy are
partners, and Mark E. Freeze is special
counsel, in the Phoenix office of Steptoe &
Johnson, LLP. Derouin may be reached at
jderouin@steptoe.com. Bellamy may be
reached at fbellamy@steptoe.com. Freeze may
be reached at mfreeze@steptoe.com.

especially true for the public at large. In the last

few years, global warming has been blamed for
Hurricane Katrina, the tsunami that hit Asia, and the
2003 summer heat wave in Europe. It has also been the
subject of a major Hollywood motion picture, The Day
After Tomorrow. Just within the last few months, USA
Today did a week-long series on global warming and
the Albert Gore documentary, An Inconvenient Truth,
has been released in theaters across the nation. In the
midst of all of this, a few global warming-related tort
lawsuits have been filed in the United States. Some
commentators predict that this trickle of lawsuits will
develop into a tidal wave and litigation concerning

The global warming debate is intensifying. This is
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greenhouse gases could soon resemble litigation con-
cerning asbestos or tobacco.! However, as set forth be-
low, substantial legal hurdles facing potential global
warming plaintiffs exist, making it extremely unlikely
that significant global warming litigation will develop.

Background

The term ‘“global warming” refers to an increase in
the Earth’s temperature that is claimed to be brought
about by the emission of greenhouse gases such as car-
bon dioxide.? Specifically, heat from the sun enters the
Earth’s atmosphere and is absorbed by the Earth’s sur-
face.® The heat then radiates from the surface and,
rather than escaping into space, this heat is trapped in
the Earth’s atmosphere by greenhouse gases.* Many
greenhouse gases occur naturally in the Earth’s atmo-
sphere. These include water vapor, carbon dioxide,
ozone, methane and nitrous oxide.® Carbon dioxide is
also the most important man-made greenhouse gas and
is produced by the burning of fossil fuels such as coal
and gasoline.® The amount of carbon dioxide present in
the Earth’s atmosphere has increased significantly in
the past several decades and global temperatures have
also increased.” Among the claimed impacts of global
warming are rising sea levels, melting ice caps, reduced
water supplies, intensified summer heat waves, and in-
creased storm intensity.® The effects of climate change
are global and are not limited to the area surrounding
the emission of specific greenhouse gases.® In addition,
to the extent that global warming is caused by man-
made greenhouse gases, those effects are cumulative as
greenhouse gases persist in the atmosphere for several
years.'?

The global warming issue is not new to the federal
government. In 1987, Congress passed the Global Cli-
mate Protection Act, directing the Secretary of State to
coordinate U.S. international negotiations concerning
global warming.'! In 1990, Congress passed the Global
Change Research Act, establishing a research program
for global warming issues.'? In 1992, President George
H. W. Bush signed, and the Senate ratified, the U.N.
Framework Convention on Climate Change.'? This con-
vention committed signatory nations to work together
to address the international issue of global warming.
Thereafter, the Kyoto Protocol to the U.N. Framework
Convention on Climate Change was negotiated. The

! See e.g., Sarah Kellogg, Confronting Global Warming, DC
Bar, May 2005, at 9 (“I think this is the first of what could eas-
ily be a wave of litigation,” quoting Mark Wenzler, Director of
Global Warming and Energy Programs, National Environmen-
tal Trust).

2 www.epa.gov/globalwarming; Benjamin P. Harper, Cli-
mate Change Litigation: The Federal Common Law of Intra-
state Nuisance and Federalism Concerns, 40 Ga. L. Rev. 661,
670-671 (Winter 2006).

31d.

41d.

SId.

‘75 www.epa.gov/globalwarming.

Id.

81d.

9 Harper at 672.

101d.

1115 U.S.C. § 2901 note.

1215 U.S.C. §§ 2931 et seq.

13 www.unfcc.int

Kyoto Protocol called for the mandatory reduction of
greenhouse gas emissions in developed nations.!*

President Clinton signed the Kyoto Protocol but the
protocol was not presented to the Senate because it was
understood that the Senate would not ratify the treaty.
In fact, the Senate unanimously passed a resolution
stating the United States should not be a signatory to
any protocol that did not include binding targets and
timetables for developing as well as industrialized na-
tions, or would result in serious harm to the economy of
the United States.'® Thereafter, Congress passed legis-
lation that effectively barred the Environmental Protec-
tion Agency from implementing the Kyoto Protocol.'®
Subsequently, the EPA ruled that it does not have the
authority under the Clean Air Act to regulate carbon di-
oxide emissions.!” President George W. Bush has stated
that the administration opposes the Kyoto Protocol be-
cause it does not impose restrictions on developing na-
tions such as China and India and because it does not
regulate other greenhouse gases. Instead, the policy of
the current administration “emphasizes international
cooperation and promotes working with other nations
to develop an efficient and coordinated response to glo-
bal climate change.”!®

Recently, there have been a few tort lawsuits filed
concerning global warming.'® Perhaps the most famous
of these is Connecticut v. American Electric Power
Company. %° In that suit, filed on July 22, 2004, eight
states, three environmental organizations, and New
York City brought suit against five electric utilities. The
complaint alleged that the defendants are the largest
emitters of carbon dioxide in the United States and that
emissions of carbon dioxide have caused global warm-
ing that has caused various injuries to the plaintiffs and
their populations.?! The complaint alleged a federal
common law and a state law cause of action for public
nuisance and sought a court order requiring the defen-
dants to reduce their carbon dioxide emissions.?? The
defendants moved to dismiss the complaint under civil
procedure rule 12(b). On Sept. 22, 2005, the U.S. Dis-
trict Court for the Southern District of New York dis-
missed the complaint for lack of subject matter jurisdic-
tion, finding that the case presented a non-justiciable
political issue.??

In another lawsuit, filed Jan. 25, 2005, a New York
resident brought a public nuisance claim against the
EPA, the New York State Department of Environmental
Conservation, and the New York City Department of
Environmental Protection.?* The complaint alleged that

4 1d.

155, Res. 98, 105th Cong. (1997).

16 See Pub.L. No. 105-276, 112 Stat. 2461, 2496 (1998);
Pub.L. No. 106-74, 113 Stat. 1047, 1080 (1999); Pub.L. No. 106-
377, 114 Stat. 1141, 1141A-41 (2000).

1768 Fed. Reg. 52,922 (Sept. 8, 2003).

18 68 Fed. Reg. at 52,933.

19 There have also been global warming lawsuits brought
under, among other statutes, the National Environmental
Policy Act and the Clean Water Act. These lawsuits are not the
focus of this paper.

20 Connecticut v. American Electric Power, 406 F. Supp. 2d
265 (S.D.N.Y. 2005).

21'1d. at 267-68.

224,

23 1d. at 273-74.

24 Korsinsky v. EPA, 2005 WL 2414744 (S.D.N.Y. Sept. 29,
2005).
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the defendants contributed to global warming by emit-
ting carbon dioxide and by failing to implement emis-
sion controls for carbon dioxide. The complaint sought
an order requiring the defendants to eliminate their
emissions.?® The defendants moved to dismiss under
civil procedure rule 12(b). On Sept. 29, 2005, the court
dismissed the complaint because of plaintiff’s lack of
standing. The court held that the injury that the plain-
tiff complained of was conjectural and hypothetical.?®
The court also held that the claimed injury would not be
redressed by the relief sought.?”

Finally, on Sept. 20, 2005, a class action lawsuit was
filed in the U.S. District Court in the Southern District
of Mississippi.?® The first part of the lawsuit alleges
insurance-related claims against several insurance car-
riers. The second part of the lawsuit alleges a negli-
gence cause of action and seeks damages from oil and
refining companies.?® The complaint alleges that the ac-
tions of those companies contributed to global warming
which intensified the strength of Hurricane Katrina.
The hurricane, in turn, caused damage to the plain-
tiffs.3° The case is still pending.

Causes of Action That Global Warming Plaintiffs
Would Consider

In order to fully understand the significant obstacles
that potential global warming plaintiffs face, it is first
necessary to identify and discuss the legal requirements
of the potential causes of action that plaintiffs would
have to rely on. We know from the trickle of global
warming lawsuits that have been filed that these causes
of action are the common law torts of public nuisance,
private nuisance, and negligence. There are two types
of nuisance claims: public nuisance and private nui-
sance, and despite the similar names, important differ-
ences distinguish the two. In order to prevail on a claim
for private nuisance, a plaintiff must prove by a prepon-
derance of the evidence that the defendant has caused
an unreasonable interference with the plaintiff’s use
and enjoyment of his real property.?! The determina-
tion of whether a defendant’s interference is unreason-
able involves balancing the gravity of the harm to the
plaintiff with the utility of the defendant’s conduct.??

In contrast, a public nuisance claim is not rooted in
an interference with the use and enjoyment of real
property. In order to prevail on a public nuisance claim,
a plaintiff must prove that the defendant’s conduct is
the cause of an unreasonable interference with a right
common to the general public.?®* Circumstances that
may warrant a finding that the defendant’s conduct
constitutes an interference with a right common to the
general public include (1) whether the conduct inter-
feres with public health or safety, public peace, public
comfort or public convenience; (2) whether the conduct
is prohibited by statute, ordinance or regulation; or (3)
whether the conduct is of a continuing nature or has

25 Id. at *1.

26 Id. at *2.

27 Id. at *3.

28 Cox v. Nationwide Mutual Insurance, 05-CV-0436 (S.D.
Miss., filed Sept. 20, 2005).

29 Id.

30 Id.

31 Restatement (Second) of Torts, § 821D.

32d., §§ 826-828.

33 1d., § 821B(1).

produced a long lasting effect, and the defendant knows
or has reason to know that such conduct has a signifi-
cant effect on a public right.?* Ordinarily, it is the gov-
ernment that brings a public nuisance claim. Signifi-
cantly, private parties may only bring such claims if
they have suffered harm of a kind different from that
suffered by other members of the public exercising the
right common to the general public that was the subject
of the interference.?® The other cause of action that has
been used is negligence. In order to prevail on a negli-
gence claim, a plaintiff must prove that the defendant
owes a duty to the plaintiff to act with reasonable care,
that the defendant has breached that duty, and that the
defendant’s breach of that duty has caused damage to
the plaintiff.36

Significant Legal Hurdles to Global Warming Tort

Claims

Plaintiffs must overcome several legal hurdles in or-
der to prevail on a global warming tort claim. This pa-
per does not address all of them. It only addresses the
most significant ones which are: (1) the difficulty in
proving causation; (2) the inability to join all necessary
parties; (3) a lack of standing resulting from the inabil-
ity to allege a concrete injury or the inability of the
court to redress the injury; (4) the inappropriateness of
proceeding as a class action; and (5) the fact that global
warming lawsuits often present non-justiciable political
issues. These significant legal hurdles, which are ad-
dressed in turn, will likely dissuade plaintiffs from
bringing global warming tort claims.

1. The Difficulty in Proving Causation

Perhaps the most significant hurdle faced by global
warming plaintiffs is the requirement that they prove
that it was the actions of the defendant that caused the
harm complained of. The causation analysis is first di-
vided into determining whether the defendant’s action
is the cause in fact of the plaintiff’s injury, and whether
it is the legal cause of the plaintiff’s injury.®” The act of
the defendant is the cause in fact of the plaintiff’s injury
if the injury would not have occurred ‘“but for”” defen-
dant’s act.”® The term ‘“legal cause” is sometimes re-
ferred to as “proximate cause.” The doctrine of proxi-
mate cause recognizes that in some situations the injury
may be so far removed from the reasonably foreseeable
consequences of an action that liability should be
barred even though the action may have been a cause
in fact of the injury.>®

The cause in fact inquiry is further subdivided into
determining whether there is general causation and
specific causation.*® General causation refers to
whether the circumstances could have caused the in-
jury in question, and specific causation refers to

8

341d., § 821B(2).

351d., § 821C.

36 1d., §8 281-283.

37 See, e.g., Redlands Soccer Club v. Department of Army,
55 F.3d 827, 851 (3rd Cir. 1995); Dameron v. City of Scotts-
burg, 36 F. Supp. 2d 821, 835 (S.D. Ind. 1998).

38 See, e.g., Talkington v. Atria Reclamelucifers Fabrieken,
152 F.3d 254, 264 (4th Cir. 1998).

39 See, e.g., Id.; Lamarca v. United States, 31 F. Supp. 2d
110, 127 (E.D.N.Y. 1998).

40 See, e.g., Ruggiero v. Warner-Lambert, 424 F.3d 249,
252, n. 1 (2nd Cir. 2005); Goebel v. Denver & Rio Grande West-
ern Railroad, 346 F.3d 987, 990 (10th Cir. 2003).
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whether the circumstances did, in fact, cause the injury
in question.*! For example, in the toxic tort context,
general causation would refer to the ability of exposure
to a chemical in general to cause a particular disease.
The requirement of specific causation recognizes that
while a chemical may be able to cause a particular dis-
ease, that does not necessarily mean that it did in this
particular instance. Alternate causes of the plaintiff’s
injury could exist.

In the context of global warming litigation, a plaintiff
would have to prove not only that the emission of
greenhouse gases causes global warming, but also that
global warming is capable of causing the particular in-
cident resulting in damages (i.e. a hurricane), and that
it did, in fact, cause the incident in the particular case.
Plaintiffs stand a chance in being able to prove that glo-
bal warming has occurred, and that the emission of
greenhouse gases contributes at least in part to this
warming. However, it will be very difficult for plaintiffs
to link a particular event to global warming, given the
potential for other natural causes.

For example, a great deal of debate has focused re-
cently on whether global warming is causing an in-
crease in hurricane activity in general and whether it
caused Hurricane Katrina in particular. It appears that
there has been an increase in surface sea temperatures
in the Atlantic in recent years and this increase in sur-
face sea temperatures contributes to hurricane fre-
quency and intensity.*? However, it is not clear that this
increase in surface sea temperatures is caused in whole
or in part by global warming. Rather, other factors are
at play. One such factor is the Atlantic Multidecadal Os-
cillation. Every 20 to 30 years, since records have been
kept, shifts in the frequency of hurricanes in the Atlan-
tic have been recorded.*® The 1940s and 1950s were a
time of relatively frequent hurricanes. In contrast, the
1970s and 1980s were relatively quiet years. A new ac-
tive period began in about 1995.** Another factor con-
tributing to a rise in surface sea temperatures is the El
Nino effect.*”

Because it is easily verified that the frequency of hur-
ricanes has not increased when taking the Atlantic Mul-
tidecadal Oscillation and El Nino effects into account,
some scientists have argued that the intensity of hurri-
canes, as opposed to the frequency, has increased in re-
cent years and that this is evidence of a new, global
warming impact.*® However, those scientists who have
reached this conclusion have likely improperly manipu-
lated the data. Early hurricane data often came from
ships’ captains. Some scientists speculate that these
ship captains probably overstated wind speeds, and
therefore the scientists have adjusted downwards the
estimated intensity of past hurricanes.*” Therefore, the
data simply may not exist to determine whether there

411d.

42 Atlantic Multidecadal Oscillation, National Oceanic and
Atmospheric Administration, United States Department of
Commerce, www.noaa.gov.

43 Id.

“41d.

45 El Nino, National Oceanic and Atmospheric Administra-
tion, United States Department of Commerce, www.noaa.gov.

46 Richard Black, Hurricanes and Global Warming - a
Link?, BBC News, Sept. 23, 2005; Did Global Warming Power
Katrina?, World-Science.net, Sept. 15, 2005.

47 Sandi Doughton, Did Global Warming Cause Katrina?,
Knight Ridder, Oct. 22, 2005.

has been a recent increase in the intensity of hurri-
canes. The point is that, in the words of a recent scien-
tific article, with other factors affecting both the fre-
quency and intensity of hurricanes, it is ‘“fundamentally
impossible” to prove that any one hurricane was af-
fected by global warming.*®

2. The Inability to Join All Necessary Parties

Rule 19 of the Federal Rules of Civil Procedure pro-
vides that a person who is subject to service of process
and whose joinder will not deprive the court of jurisdic-
tion must be joined as a party to the litigation if in the
person’s absence “complete relief cannot be accorded
among those already parties.”*® If the person cannot be
made a party, then the court should determine whether
“in equity and good conscience the action should pro-
ceed among the parties before it, or should be dis-
missed, the absent person being thus regarded as indis-
pensable.”®® A court must consider four factors when
weighing whether a party is indispensable: (1) the ex-
tent to which a judgment rendered in the person’s ab-
sence might prejudice that person or those already par-
ties; (2) the extent that any such prejudice can be less-
ened; (3) whether a judgment rendered in the person’s
absence will be adequate; and (4) whether the plaintiff
will have an adequate remedy if the action is dis-
missed.?’

Presumably, plaintiffs would argue that global warm-
ing defendants should be subject to joint and several li-
ability on the theory that the defendants have all acted
to cause an indivisible harm.?® The general rule is that
joint tortfeasors are not indispensable parties, and the
plaintiff may obtain full recovery from the defendant of
its choice.?® This is not a hard and fast rule though and
courts have recognized exceptions.’® In holding that a
joint tortfeasor is not an indispensable party courts gen-
erally reason that a joint tortfeasor may protect itself as
a practical matter by naming the other joint tortfeasors
as third-party defendants or by bringing separate con-
tribution claims.”® A global warming tort case will be
different in that the global warming defendant will not
be able as a practical matter to protect itself through
third-party practice or separate contribution actions
due to the sheer numerosity of joint tortfeasors.

One of the primary greenhouse gases is carbon diox-
ide.?® Carbon dioxide is released to the atmosphere
when fossil fuels are burned. Coal-fired power plants
are typically mentioned as sources of carbon dioxide
emissions. But, they are far from the only source. Auto-
mobiles are also a major source of greenhouse gas

48 Stefan Rahmstorf, et. al., Hurricanes and Global Warm-
ing — Is There a Connection?, realclimate.org, September 2005.

49 Fed. R. Civ. P. 19(a).

50 Fed. R. Civ. P. 19(b).

511d.

52 Matthew F. Pawa and Benjamin A. Krass, Behind the
Curve: The National Media’s Reporting on Global Warming,
33 B.C. Envtl. Aff. L. Rev. 485 (2006).

53 Fed. R. Civ. P. 19 advisory committee’s note; 7 Charles
Alan Wright, Arthur R. Miller & Mary Kay Kane, Federal Prac-
tice and Procedure § 1623 (3d ed. 2001).

54 See e.g., Thurston v. Page, 168 F.R.D. 655 (D. Kan. 1996);
Estrella v. V & G Management Corp., 158 F.R.D. 575 (D. N.J.
1994).

5% See e.g., United States v. Marisol, Inc., 725 F. Supp. 833,
843 (M.D. Pa. 1989); Michigan v. Thomas Solvent, 714
F. Supp. 1439, 1450 (W.D. Mich 1989).

56 www.epa.globalwarming.gov
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emissions.?” More than 100 coal-fired power plants op-
erate in the United States and more than 100 million au-
tomobiles fill the nation’s streets. But the analysis does
not end with the United States. Sources of greenhouse
gas emissions are worldwide. There are more than 600
million automobiles in the world.?® In addition, China
currently produces more carbon dioxide from the burn-
ing of coal than the United States and it is estimated
that by 2025, China will account for approximately 40%
of the world’s total emissions of carbon dioxide from
the burning of coal.’® Finally, significant sources of
greenhouse gases exist including agriculture and defor-
estation.®®

Given the foregoing, even a very large coal-fired
power plant would be a source of only a fraction of one
percent of total greenhouse gas emissions worldwide. If
such a defendant were held jointly liable for all of the
damages caused by a violent storm, the defendant
would have to sue thousands of power plants across the
globe and hundreds of millions of car owners in an at-
tempt to obtain contribution. Even if this could be done,
and it cannot as a practical matter, such a defendant
still could not obtain full recovery. In such a situation, a
court may elect to dismiss such a case for failure to join
indispensable parties. The foregoing may also be a rea-
son for the court to deny the imposition of joint liability
in the first place.5?

3. The Difficulty in Establishing Standing

As a threshold matter in every lawsuit, a plaintiff
must establish that he has standing in order to confer
on the court the power to hear the case.®? In general,
the issue of standing is concerned with the question of
whether the plaintiff’s interest in the outcome of the liti-
gation is sufficient to warrant consideration by the
court.®® Standing is a requirement in both state and fed-
eral courts. In federal courts, the standing issue is
rooted in Article III of the U.S. Constitution.®* Standing
is generally a jurisdictional requirement open to review
at all stages of the litigation including on appeal.®® The
plaintiff must establish three elements in order to estab-
lish standing: (1) an injury in fact that is concrete and
particularized and actual and imminent, not conjectural
or hypothetical; (2) a causal connection between the in-
jury and the alleged conduct; and (3) the likelihood that
the injury will be redressed by a favorable decision.®®

The first element may be an issue where the plain-
tiff’s only claim of injury is an increased risk of harm
due to greenhouse gas emissions. While courts have in
fact conferred standing in some cases where the plain-

57 Id.

58 www.chevron.com/news/archives

59 Keith Bradsher and David Barboza, Pollution From Chi-
nese Coal Casts Shadow Around Globe, N.Y. Times, June 11,
2006, at Al5.

50 www.epa.gov/globalwarming

61 See Ammond v. Pennsylvania Railroad Co., 125 F.2d 747,
749 (6th Cir. 1942); Albers v. Great Central Transport, 59
N.E.2d 389, 392 (Ohio App. 1945).

62 Charles Alan Wright, Arthur R. Miller & Edward H. Coo-
per, Federal Practice and Procedure § 3531, p. 347 (2d ed.
1984); Korsinsky, 2005 WL 2414744 *2.

63 See Wright, Miller & Cooper at 340-41; Federal Practice
and Procedure § 3531.

64 Id. at 345.

85 Id.

66 See Wright, Miller & Cooper at 347; Korsinsky, 2005 WL
2414744 *2; Federal Practice and Procedure § 3531.

tiff claims an increased risk of harm, such an allegation
may be too tenuous in the global warming context to
confer standing. In Korsinsky, the case was dismissed
because of a lack of standing with regard to the first el-
ement as well as the third element.®” The issue was
raised in American Electric Power, but the case was de-
cided on other grounds. Even if the plaintiff were to al-
lege a concrete injury, a claim may be dismissed be-
cause of a lack of a causal connection between the ac-
tions of the defendant and the injury alleged. The
difficulty in establishing such a causal connection was
discussed earlier in this paper.

Finally, if the plaintiff is seeking injunctive relief to
halt or reduce the defendant’s greenhouse gas emis-
sions, standing may be denied because of a failure to
show that such relief would redress the claimed injury.
The reduction or elimination of a handful of sources
would be insufficient to remedy the claimed injury be-
cause of the sheer number of global sources of green-
house gases. For example, according to the complaint
in the American Electric Power case, the U.S. electric
power sector’s carbon dioxide emissions are only re-
sponsible for 10% of worldwide emissions from human
activities.®® Further, the five largest such sources in the
United States account for 25% of the U.S. power sector
total, or only 2.5% of the world total.®® Thus, any court-
ordered reduction in greenhouse gas emissions argu-
ably would not make a dent in global warming. This is
especially true when it is considered that any reduction
in U.S. emissions would quickly be offset by increased
emissions from the new coal-fired plants coming on line
every year in emerging countries like China.”®

4. The Inappropriateness of Proceeding as a Class
Action

Private party plaintiffs would want to bring class ac-
tions, as opposed to individual actions, in order to in-
crease potential damage awards. Indeed, the Cox v. Na-
tionwide Mutual Insurance case is a recent attempt at a
class action by Hurricane Katrina victims. However,
significant obstacles exist blocking global warming
suits from proceeding as class actions. Under the rules
of civil procedure, one or more members of a class may
sue as representatives on behalf of all class members if
four conditions are met: (1) the class is so numerous
that joinder of all members is impracticable; (2) there
are questions of law or fact common to the class; (3) the
claims of the representative parties are typical of the
claims of the class; and (4) the representative parties
will fairly and adequately protect the interests of the
class.”?

The second and third elements, which contain the re-
quirements referred to as “commonality’’ and ‘“‘typical-
ity,” would create the greatest obstacles to a global
warming class action. Courts have historically been re-
luctant to certify classes in mass tort cases on the
grounds of lack of commonality and typicality.”* In
such cases, even though some common issues exist
among class members, court have denied certification if

57 Korsinsky, 2005 WL 2414744 #2-3.
2: American Electric Power, 406 F. Supp. 2d at 268.
Id.
70 See Bradsher and Barboza, supra, at Al5.
71 Fed. R. Civ. P. 23.
725 James Wm. Moore et al., Moore’s Federal Practice
§§ 23.23[4] [h]; 23.24[8][h] (3d ed. 2006).
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the need for an individualized determination out-
weighed the common questions.” Issues requiring indi-
vidualized determination in mass tort actions generally
concern damages and causation. For example, a court
denied class certification in a Dalkon shield case be-
cause, even though there were common issues with re-
gard to design, testing, manufacturing, labeling and in-
spection of the Dalkon shield, this commonality was ob-
scured by the individual case histories.”* Similarly, in a
global warming case, the need for an individualized de-
termination on issues such as damages, alternate causa-
tion, and assumption of the risk would arguably pre-
dominate over common issues of liability and causation.

5. The Fact That Such Lawsuits Often Raise a
Non-Justiciable Political Issue

For those cases where the plaintiff seeks injunctive
relief, such as a court order requiring a reduction in
greenhouse gas emissions, the defendants have a good
argument that the case presents a non-justiciable politi-
cal issue. This argument was successful in the Ameri-
can Electric Power case. In that case, various states and
non-profit land trusts sued five electric utilities. The
plaintiffs sought an order requiring the utilities to re-
duce their carbon dioxide emissions. The court first ex-
plained that cases presenting political questions are
consigned to the political branches of government and
the courts are without power to resolve them.”®

The court next stated that six situations have been
recognized as indicating the existence of a non-
justiciable political question: (1) a textually demon-
strable constitutional commitment of the issue to a co-
ordinate political department; (2) a lack of judicially

73 Id.

7 In re Northern District of California Dalkon Shield IUD
Products Liability Litigation, 693 F.2d 847 (9th Cir. 1982).

7 American Electric Power, 406 F. Supp. at 267.

discoverable and manageable standards for resolving
the case; (3) the impossibility of deciding the case with-
out an initial policy determination of a kind clearly for
non-judicial discretion; (4) the impossibility of the
court’s undertaking independent resolution without ex-
pressing a lack of respect due coordinate branches of
the government; (5) an unusual need for unquestioning
adherence to a political decision already made; or (6)
the potentiality of embarrassment from multifarious
pronouncements by various departments on one ques-
tion.”®

In American Electric Power, the court determined
that the third indicator was particularly pertinent to the
case. Specifically, the court said that in order to decide
the case, the court would be required to strike a balance
between competing environmental, economic, foreign
policy, and national security concerns.”” Such a weigh-
ing, the court said, would be impossible without an ini-
tial policy determination by the elected branches of gov-
ernment. The court pointed out that the elected
branches have been in the process of dealing with such
issues over the past several years.”® For the foregoing
reason, the court granted the defendants’ motion to dis-
miss, holding that the case presented a non-justiciable
political question consigned to the political branches.”

Conclusion

Some predict that global warming litigation will soon
become as active as asbestos litigation has been. How-
ever, significant legal obstacles exist that will likely dis-
suade plaintiffs from bringing global warming tort
claims. Rather than being resolved in the judicial arena,
global warming issues will likely be resolved in the in-
ternational political arena.

76 Id., at 271-72.
“71d. at 272.
8 Id. at 273.
Id. at 273-74.
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