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INTRODUCTION

The activities of business angels until now have been restricted by the Financial Services Act 1986.  As a result of these provisions, there have been no exemptions for investors who are individuals which means that business angel investors and those wishing to offer informal capital have found investing a  cumbersome, if not impossible, process.  As part of the Government’s bid to assist small businesses and entrepreneurs, the following new provisions are due to be implemented.  

THE FSMA

The Financial Services & Markets Act 2000 (“FSMA”) is due to be implemented in November 2001 and creates two new categories of investors, namely:

• high net worth individuals; and

• sophisticated investors.

Under section 21 of the FSMA, an individual is prohibited, in the course of business, from communicating an invitation or inducement to engage in investment activity, unless that person is an authorised person or the communication has been approved by an authorised person.  The term “communicate” includes causing a communication to be made and breach of section is a criminal offence.

THE ORDER

The Financial Services & Markets Act 2000 (Financial Promotion) Order 2001 (“the Order”) passed pursuant to the provisions of the FSMA sets out a number of exemptions from the restriction on financial promotions and defines the two new categories of investors.  

THE EXEMPTION

The Order provides for both ‘real time’ and ‘non-real time’ investment invitations. These are defined as

follows: 

Real Time – any communication made in the course of a personal visit, telephone conversation or other interactive dialogue.

Non-Real Time – any other form of communication including those made by letter, e-mail, websites or television. Real time communications are further divided into ‘solicited’ and ‘nonsolicited’ real time communications.  A real time communication is solicited where it is initiated by the recipient of the communication or is made in response to an express request from the recipient. A non-solicited real time communication is a communication which is not initiated by the recipient.  Certain communications can be made under the Order to high net worth individuals and sophisticated investors.

HIGH NET WORTH INDIVIDUALS

Under the Order, non-real time and solicited real time communications can be made to high net worth  Individuals.  The communication must be made to an identified individual and must relate to particular investments listed in the Order (which broadly comprises unquoted securities and funds which invest in unquoted securities).  A ‘high net worth’ individual is defined as an individual who:

• has a current certificate of high net worth; and

• has signed a statement (as detailed below) within the period of twelve months  ending on the day on which the communication has been made.

The statement must:

• be in writing;

• be signed by the individual’s accountant or employer; and

• expressly state that the individual to whom it relates either,

• had an annual income of not less than £100,000 during the year preceding the date    on which the certificate is signed; or

• held net assets to the value of not less than £250,000, throughout the financial year

immediately preceding the date on which the certificate is signed.  The communication must also state that the high net worth individual could lose more than he invests.

SOPHISTICATED INVESTORS

The exemption also allows promotions to individuals if they meet the requirements of a ‘sophisticated investor’.  A ‘sophisticated investor’ is an individual who:

• has a current certificate signed by an authorised person stating that he is sufficiently

knowledgeable to understand the risks associated with the particular investment; and

• has signed a certificate regarding his status (as prescribed in the Order) within the period of twelve months ending on the day on which the communication is made.
STATEMENTS

In both instances involving high net individuals and sophisticated investors, the communication must be accompanied by specified statements, for example, a statement indicating that the invitation is exempt from the general restriction in section 21 of the FSMA and that the contents of the communication have not been approved by an authorised person.

In addition, the communication cannot relate to an investment activity involving the person who has given the certificate and the communication must only relate to a description of investment in respect of which the investor is certified.

CONCLUSION

These new proposals should assist in resolving certain difficulties arising from fan clubs and business angel associations which seek to provide equity funding within the framework of the current legislation. 

The provisions of FSMA and the Order should also assist in facilitating the provision of informal capital for small businesses and startups.
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