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 Wellness Programs: What’s Permitted? 

 Anne E. Moran 

  Television viewers are familiar with programs like the “Bulging Bride,” and “The 
Biggest Loser,” in which contestants are challenged, harassed, and encouraged to 
lose weight and improve their appearance and, as a side benefi t, their health. Many 
employers faced with rising health care costs have taken an interest in directing their 
own reality health and fi tness challenges with various incentives for their employees. 
But while such programs may have noble origins, employers need to make sure that 
the contest rules do not run afoul of rules prohibiting discrimination due to health 
status. Recently the US Department of Labor issued a convenient set of guidelines 
explaining how employee incentive programs can be used as part of an employer 
group health plan. This article discusses that guidance and other issues employers 
should consider when implementing a wellness program.  

 Background—Wellness Programs 
and Nondiscrimination Rules 

 Wellness programs have become an increasingly popular employee 
benefi t. One study by Aeon Consultants in 2008 found that of the 1,100 
companies surveyed, 64 percent had an employe health awareness/
workplace wellness program. These included smoking cessation pro-
grams, promotion of physical activity, disease management, health risk 
appraisals, biometric screening, and telephone health care coaching. 
Employers with such programs need to be aware of the legal require-
ments that must be followed when they are implemented. 

  Anne E. Moran is a partner at Steptoe & Johnson LLP in Washington, DC. 
She advises clients on executive compensation issues and on benefi ts 
issues arising under retirement, health, and other benefi t plans. Over the 
course of her career, she has served as Tax Counsel for the Senate Finance 
Committee and on the ERISA Advisory Council for the Department of Labor. 
Ms. Moran may be reached at  amoran@steptoe.com.   
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 The basic rules that describe permissible employer incentives for 
a healthy lifestyle are found in the Health Insurance Portability and 
Accountability Act of 1996 (HIPAA), Public Law Number 104-191, 
enacted in 1996. HIPAA amended the Internal Revenue Code (Code), 
the Employee Retirement Income Security Act (ERISA), and the Public 
Health Service Act (PHS Act) to provide increased portability and con-
tinuity of health coverage. HIPAA also added Code Section 902, ERISA 
Section 202, and Section 2702 of the PHS Act to prohibit discrimination 
in health coverage on the basis of a health factor. 

 Wellness programs that are based on certain health factors can 
nonetheless exist despite these nondiscrimination rules if they meet 
certain criteria specifi ed in the regulations. Proposed and interim rules 
 provided employers with some guidance on these nondiscrimination 
rules, including their application to wellness programs. In December 
2006, the three agencies published fi nal rules which clarifi ed some of 
the proposed rules. 1    The fi nal rules apply to group health insurers and 
group health plans beginning on the fi rst day of the year beginning on 
or after July 1, 2007. So for calendar year plans, they apply in 2008. 

 In February 2008, the Department of Labor (DOL) issued a helpful 
Field Assistance Bulletin (FAB 2008-02) which explains (1) what types 
of lifestyle programs or disease prevention programs offered by a group 
health plan must comply with the Labor Department’s wellness program 
regulations, and (2) how such plans comply with the regulations. The 
Bulletin uses a checklist for the purpose. 2    

 Programs Covered Under the HIPAA Rules 

 The DOL checklist focuses fi rst on whether the employer’s program 
is even subject to the nondiscrimination rules. A program covered under 
the HIPAA rules is a “wellness program” that is part of a “group health 
plan.” Wellness programs can be any type of arrangements that promote 
health or prevent disease. These can include fl u shots, an on-site clinic, 
health fairs, weight loss programs, preventive care plans, smoking ces-
sation programs, or meeting certain set targets (weight, cholesterol level, 
nicotine use, or blood pressure). 

 A wellness program that is part of a group health plan is subject to 
the HIPAA rules. A group health plan is any arrangement sponsored 
by the employer that provides medical coverage or medical benefi ts to 
employees. Usually, wellness programs become subject to the HIPAA 
rules when they involve discounts or rebates with respect to the costs 
of the plan that are paid by the employee. The DOL notes that while 
not every “incentive” to promote wellness is part of a group health plan 
covered by HIPAA, some disincentives could be prohibited under other 
laws. For example, a rule that every employee with a heart condition 
will be fi red may not be covered under the HIPAA rules since it does not 
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involve a group health plan, but it could violate other state or federal 
law, such as the Americans with Disabilities Act discussed below. 

 Discrimination Based on Health Factors 

 A plan discriminates based on a health factor if it requires an indi-
vidual to meet a standard based on a health factor in order to gain a 
reward. Examples of health factors include cholesterol levels, body-mass 
index, blood pressure, drug addiction, and tobacco use. The reward can 
be a discount, rebate, absence of a surcharge, or the value of a benefi t 
that would otherwise not be part of a plan. An example given by the 
DOL indicates that merely completion of a health risk assessment would 
not be a  health factor , but requiring a participant who has certain risk 
factors to take steps to reduce those factors in order to receive plan ben-
efi ts, would be discrimination based on a health factor. An example of a 
standard that discriminates based on a health factor would be a program 
that provides a rebate only to persons with a weight or cholesterol level 
below a stated minimum. 

 The DOL guidance also notes that discrimination in  favor  of a per-
son with a health factor is permissible. For example, a plan could grant 
only participants with diabetes a waiver of the annual deductible if they 
attend disease management classes. This is called “benign discrimina-
tion” because it is offering a reward based on an adverse factor. By 
contrast, a plan would be considered to be discriminatory if it required 
people with diabetes to meet a standard related to a health factor (like 
a particular body mass index (BMI)) to receive a reward. In that case, 
discrimination does exist. 

 The regulations provide examples of other programs that are  not-
 subject to the HIPAA rules because they do not provide incentives or 
rewards based on satisfying a health factor if participation is made avail-
able to all similarly situated individuals. These include: 

•    Payment of fi tness center fees;  

•   A diagnostic testing program where the reward depends only 
on participation and not outcome;  

•   A program that encourages preventive care by paying certain 
fees (well baby visits);  

•   A program that reimburses the cost of smoker’s cessation class 
regardless of whether the participant stops smoking; and  

•   A program that provides a reward for all who attend a health 
awareness seminar.   
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   How Wellness Plans That Are Based on Health 
Factors Can Comply 

 Many wellness programs  do  “discriminate” on the basis of a health 
factor, as they are designed to provide rewards to persons who work 
to improve or maintain a standard considered healthy. Such wellness 
programs can comply with the wellness program exception to the non-
discrimination rules, however, if they meet certain criteria: 

•    The plan or program must be reasonably designed to promote 
health and wellness and cannot be a plan or subterfuge to 
discriminate based on a health factor, or unduly burdensome 
to the employee.  

•   Rewards must be available to all similarly situated individu-
als, and individuals must be given a chance to qualify for the 
reward or incentive at least once a year.  

•   There are limits on the amount of the reward. If only employ-
ees are eligible to participate, the amount of the reward must 
not exceed 20 percent of the amount of employee-only cover-
age of the plan. If the employee or any class of dependents is 
eligible to participate, the reward must not exceed 20 percent 
of the cost of coverage for the employee and dependents. The 
20 percent limitation is aggregated to apply to all wellness 
programs that require individuals to meet a standard related 
to a health factor. For example, if the reward program gives a 
20 percent reward for a BMI target and a 10 percent reward 
for meeting a cholesterol level, the factors must be reduced 
so that the total reward is a maximum of 20 percent. But if a 
program offers a 10 percent reward for a cholesterol level goal, 
a 10 percent reward for a BMI target, and a 10 percent reward 
for attending an educational seminar or completing a health 
risk assessment (without regard to individual health specifi c 
information), the rewards are acceptable because the rewards 
related to a health factor (the cholesterol level and BMI target) 
are maximized at 20 percent.  

•   The plan must provide a reasonable alternative for persons 
who cannot achieve the health goal due to a medical condi-
tion or if it is medically unadvisable to attempt to achieve that 
goal. The preamble underlying the HIPAA regulations makes 
it clear that an employer can require a statement from a phy-
sician that a health factor makes it unreasonably diffi cult or 
medically unadvisable to meet a particular standard. This alter-
native method for meeting the health goal must be disclosed 
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in the documents describing the program. An example of 
such situations are programs that require a level of exercise or 
activity that is dangerous for persons with a health condition. 
This alternative does not have to be described in detail, but 
there must be a procedure that provides for an alternative. For 
example, sample language suggested by the regulations and 
the DOL might say the following: “If it is unreasonably diffi cult 
due to a medical condition for you to achieve the standards for 
a reward under this program, or if it is medically unadvisable 
for you to attempt to achieve the standards for a reward under 
this program, call us at [provide number] and we will work 
with you to develop another way to qualify for the reward.”   

 Impact of Americans with Disabilities Act 

 In addition to the HIPAA rules, employers need to consider the 
Americans with Disabilities Act (ADA) when designing wellness pro-
grams. The ADA applies not only to group health plans (as the HIPAA 
rules do) but also more broadly to the terms and conditions of employ-
ment. Government agencies such as the EEOC and the Department of 
Health and Human Services have made it clear that compliance with the 
HIPAA rules is not determinative of compliance with the ADA. 

 The ADA prohibits discrimination based on a person’s disability. It 
prohibits employers from denying a disabled person with equal oppor-
tunities to participate in, or receive benefi ts under, programs or activi-
ties conducted by an employer. For this purpose, disability means (1) a 
physical or mental impairment that substantially limits one or more life 
activities; (2) a record (whether or not accurate) of such impairment; or 
(3) an individual’s being regarded as having impairment (whether or not 
the impairment exists). 3    

 In some cases, the wellness program will likely not be directly 
impacted by the ADA because the program may not discriminate 
against persons defi ned as “disabled” under the ADA. For example, 
a program that provides a rebate for smoking cessation is unlikely to 
discriminate on the basis of a disability since disability under the ADA 
is defi ned as a factor that limits basic life activities, and so far, smok-
ing is not one of them. Employers can also design programs to comply 
with the ADA by making the alternative method of meeting the well-
ness program’s goal that is required under HIPAA fl exible enough to 
accommodate the needs of a disabled person. But employers do need 
to keep the ADA in mind when they set standards and procedures for 
wellness programs. 

 The ADA would be less likely to affect programs that are educa-
tional in nature, or that promote healthy lifestyles, rather than those 
that focus on a particular disease or health factor. Other wellness plan 
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design issues may be affected by the ADA. For example, the EEOC 
has informally stated that a plan is “voluntary” if an employer neither 
requires participants nor penalizes employees for failure to participate. 
This raises the question of whether certain types of  rewards  for meeting 
wellness goals comply with the ADA, even if they comply with HIPAA. 
Informal guidance from the EEOC indicates that if the rewards are so 
great that no reasonable employee would fail to participate, the program 
is not voluntary and therefore could violate the ADA. 

 In addition, the ADA (and HIPAA privacy rules) requires that any 
records kept in connection with these programs be confi dential, and 
any information learned as part of the program cannot be used to 
 discriminate against employees in other aspects of their  employment. 

 Summary 

 Many employers have implemented wellness programs and this 
trend is likely to continue. The DOL Web site provides a helpful guide 
to follow for employers who are considering a wellness program, but 
employers need to consider other issues—such as the Americans with 
Disabilities Act—when designing these programs. 

 Notes 

1.   See  29 C.F.R. § 2590.702. 

2.   See www.dol.gov/ebsa/pdf/fav2009-2.pdf.  

3.  42 U.S.C. §§ 12101 and 12112. 

Employee Benefits

Reprinted from Employee Relations Law Journal Autumn 2008, Volume 34, 
Number 2, pages 111-116, with permission from Aspen Publishers, Inc., 

Wolters Kluwer Law & Business, New York, NY, 1-800-638-8437, 
www.aspenpublishers.com



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


