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risk of setting Level 2 standards which could deviate
from the Level 1 Framework Directive agreed last
November. I have seen CEIOPS’ advice that is some
way different from the intentions of the Level 1 text. It
seems that CEIOPS has been too prescriptive and con-
servative in its advice on Level 2 implementing mea-
sures to the Commission,” said Mr. Soussan.

One example of this deviation is the restriction on
the recognition of mitigation techniques, such as rein-
surance. When it introduced the Directive, the Com-
mission stated that the use of mitigation techniques
should be one of the overriding principles of the Level
1 Directive, explained Mr. Soussan.

Mzr. Soussan is helping FERMA work out what
needs to be done to try and re-divert Solvency II back
to its original intentions and stave off some of the
problems spotted.

Karel Van Hulle, Head of the insurance and pen-
sions unit at the Commission, and Peter Skinner, MEP
and Rapporteur in the Parliament, both told CRE in
January, as CEIOPS published its latest advice, that
they are willing to listen to the insurance buyers.

But, CEIOPS appears to be growing in strength,
particularly as it will soon transform into a quasi-Eu-
ropean regulator with the power to override national
supervisors if it believes the Directive is not being
properly implemented.

This will make the job of the Commission and Par-
liament all the more difficult if they listen to the lob-
byists and try to water down the proposals, said Mr.
Soussan.

“There is a growing debate about how much the
Commission is able to challenge the advice given by
CEIOPS. While CEIOPS is mindful that the Commis-
sion has the sole power to adopt the ultimate level 2
measures, it anticipates limited changes to its initial
advice, particularly given CEIOPS’ stronger role as it
converts to the new European supervisory authority,
the European Insurance and Occupational Pensions
Authority (EIOPA),” said Mr. Soussan.

“This is clearly not as it should be, since CEIOPS
is supposed to be merely an advisory body. In the next
months, the Commission will be again under siege
from disgruntled stakeholders who have unsuccessful-
ly challenged CEIOPS’ advice. The Commission will
probably hear them but it will have to set priorities in
conjunction with the Parliament,” he continued.

Another hot political potato that lies within Sol-
vency II is Equivalence. The European Union has de-
cided that countries outside of the E.U. can apply for
equivalence and will be granted the ability to trade in
the Union under their home supervisory standards if
they are deemed suitably similar to Solvency II.

Clearly, those companies that operate in the E.U.
and whose systems are deemed equivalent will enjoy
significant cost advantages over those that are based in
un-equivalent territories.

WORLD STANDARD

“Equivalence is being seen as a race by third countries
to see whether they will be covered and what the impli-
cations are if they are not. Final advice will be provided
by CEIOPS in March on the appropriate equivalence
assessment criteria in the areas of reinsurance supervi-
sion, group solvency calculations and group supervi-
sion. There is already a concern that certain indicators
suggested by CEIOPS could be overly prescriptive and
fall short of recognising the ‘specificities’ of third coun-
try regimes,” explained Mr. Soussan.

M. Soussan said that there will be successive waves
of assessment of third countries and it will therefore be
a lengthy process. For example, Australia and Japan
will not be in the first tier of countries as serious con-
tenders for equivalence, he said.

Other major countries will be considered for equiv-
alence and will have to be scrutinised for mutual inter-
est, that is, whether they are an important market for
European players.

For example, the Bermuda market is an important
reinsurance market for European cedants, as is Switzer-
land or the Channel Islands, said Mr. Soussan.

“Other countries are not deemed as such high pri-
ority for European companies, rather the other way
around, and so the desire to align standards is less
compelling. While no third country ignores Solvency
I, a number of jurisdictions would rather see the IAIS
put forward a worldwide standard to make the whole
of the non-EU move in the same direction. This means
that, in a sense, Solvency II could be the first step to-
wards a worldwide standard,” he predicted.

The position of the United States is a particularly
tricky one because its state-based regulatory system
means that it is not even formally recognised as a na-
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tion state in E.U. terms. And, of course, the U.S. still
insists that foreign reinsurance companies lodge collat-
eral against the premiums they underwrite there.

“There are some awesome hurdles to overcome to
achieve any form of equivalence with the U.S. Because
of the state system in the U.S., there is no single body
that is in the driving seat and capable of getting closer
to the Solvency II standard in an orderly fashion. There
is no effective group supervision regime in the U.S..
The National Association of Insurance Commission-
ers has one under development and various associa-
tions are active in this respect. But, because the U.S.
states demand collateral placed by foreign reinsurance
companies for business written in the U.S., there is no
scope for equivalence. Nevertheless U.S. companies
are following the process closely and are reflecting on
the consequences of absence of equivalence,” said Mr.
Soussan.

But, Solvency II is not the only EU matter that
falls under Mr. Soussan’s radar and which could cause
sleepless nights for Europe’s risk and insurance manag-
ers.

As reported in the February issue of CRE there is a
decent chance that the Commission will proceed with
its consultation on Collective Redress and potentially
introduce class actions into Europe despite the moun-
tain of opposition it received to its Green Paper. Mr.
Soussan thinks that the Commission will take this for-
ward.

“We will have to see whether the new Commis-
sion (Directorate General SANCO) intends to follow
this up. In my view, there has been enough consulta-
tion back and forth to convince the new Commission
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to take some action. There is no date for a White Paper
but I do think there is still momentum. I cannot see
them dropping the ball now, but they might go for
something less ambitious such as boosting alternative
dispute resolution mechanisms,” he said.

And of course the Block Exemption Regulation
(BER) that allows co-operation on terms and condi-
tions among European insurers runs out this month.

The BER will be replaced with a new and narrower
regulation following the consultation process which
ended in November.

The renewal was welcomed by the industry as only
eighteen months ago it looked as if it would be lost
altogether. But, as Mr. Soussan pointed out, the scope
of the exemption will give the industry less room for
manoeuvre.

The new regulation will, for example, include no
exemption for ‘standard policy conditions’. This could
mean that industry participants will be reluctant to co-
operate on the creation of new non-binding standard
terms and conditions in relation to new risks, said Mr.
Soussan.

SUBSCRIPTION SAVED

Pools will remain covered by the exemption. But, it
is expected that existing pools will more easily exceed
the market share thresholds that allow their exemption
because they will include not only the policies sold by
the pool but also the turnover achieved by its mem-
bers outside the pool for the same insurance product,
he added.

It seems, however, that the feared destruction of
the subscription market will not occur but new guid-
ance should be published, said Mr. Soussan.

“The new BER will continue to exclude from its
scope ad hoc co(re)insurance arrangements on the
subscription market. This leaves the issue of premium
alignment between lead insurers and the followers on
the subscription market largely unsettled,” he said.

“It is interesting to note that the corporate buyer
community is not opposed to the continuation of the
practice, particularly in light of recent market trans-
parency initiatives. The market still expects some
guidance, and above all some understanding from the
Commission that this practice brings cognisable effi-
ciencies eligible for individual exemption under certain
circumstances. We understand that the Commission
will issue a guidance communication at the same time
as the BER is adopted and then leave it to companies to
self-assess compliance either under the Regulation or
guidance, that is, a result not dissimilar to the current
position,” concluded Mr. Soussan.





