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The Commission consults stakeholders on the application of

EU State aid rules to Services of General Economic Interest

By Michael Sanchez Rydelski, Steptoe & Johnson LLD Brussels

Introduction

On 10 June 2010, the European Commission (‘the Commission’) launched
a public consultation on the application of its ‘Package on Services of
General Economic Interest’ (‘'SGEI Package’).! The SGEI Package sets out
guidance as to when State funding of SGEIs is compatible with the EU
State aid rules. The SGEI Package was adopted in July 2005 following the
‘Altmark ruling’ of the Court of Justice.? The purpose of this consultation
is not only to assess the possible benefits of the SGEI Package, but also
to identify the difticulties Member States and stakeholders might have
encountered when applying it.

The Commission invites all citizens and organisations to contribute to
this public consultation. The Commission welcomes in particular input
from public service providers and their associations, public service users
and their associations, local and regional authorities. The consultation
period is from 10 June to 10 September 2010.

Definition of SGEIs

Services of General Economic Interest are, for example, provided in areas
of public broadcasting, energy, transport, postal services, hospitals and
social housing.

The Treaty on the Functioning of the European Union (‘TFEU’) does
not provide a definition of what constitutes a SGEI. Member States enjoy
wide discretion when defining, providing, commissioning and organising
SGEIs to the needs of their citizens. Despite the Member States’ wide
discretion, regarding the nature of services that could be classified as
being SGEIs, this discretion 1s not unlimited. It is ultimately up to the
Commission (and the EU Courts) to assess whether the Member State
concerned committed a manifest error in classifying a particular service
as a SGEL

Article 14 TFEU states that given the role SGEIs play in promoting
social and territorial cohesion, the EU and the Member States take
care that such services operate on the basis of principles and conditions,
particularly economic and financial conditions, which enable them to
tulfill their public service missions. Further, Protocol 26 TFEU states that

1 More details on the public consultation is available on the Commission’s website at: http://ec.europa.eu/

competition/consultations/2010 sgei/index en.html
2 Case C-280/00 Altmark Trans GmbH and Regierungsprisidium Magdeburg [2003] ECR.

[-7747.This judgment is available at: http://eur-lex.curopa.ecu/LexUriServ/LexUriServ.
2uri=CELEX:62 280:EN:HTML
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the diversity between various SGEIs and the differences in the needs and
preferences of users may result from difterent geographical, social or cultural
situations. Protocol 26 TFEU also refers to SGEIs as services of a high level of
quality, safety and aftordability, equal treatment and the promotion of universal
access and of user rights.

As the Commission’s Vice President and Competition Commissioner Joaquin
Almunia recently stated: ‘Public services play a key role in Europe’s model of society.
Certain areas of activity certainly can’t be left to market forces alone and Member
States are largely free to decide which services are to be considered as services of general
interest. However, in the context of the EU single market, we must ensure that the
provision of such services is done within the rules established by the Tieaty to avoid
distortions of competition. This is even more important in a period, as the current one,
when budgetary consolidation is an essential condition if we are to overcome the crisis,
to stimulate growth, and to improve social cohesion.’

Background of the SGEI Package

In its Altmark ruling, the Court of Justice held that State funding of SGEIs
does not constitute State aid within the meaning of Article 107(1) TFEU, and
is thus not subject to control by the Commission, when the following four
cumulative conditions are fulfilled:

* The beneficiary must be entrusted with a clearly defined public service
mission.

* The parameters for calculating the compensation payments must be
established in advance and in an objective and transparent manner.

* Compensation must not exceed the costs incurred in fulfilling the
public service less the revenues earned by providing the service (the
compensation may, however, include a reasonable profit).

* The beneficiary is chosen in a public tender or compensation is
calculated on the basis of the costs of a well-run undertaking that is
adequately equipped with the means to provide the public service.

If one of the above ‘Altmark conditions’ is not met (and the other State aid
criteria in Article 107(1) TFEU are fulfilled), the public service compensation
at stake will constitute State aid. In such a situation, the question remains,
how this State aid can be declared compatible with the EU State aid rules.
In order to address this question, the Commission subsequently adopted the
SGEI Package, consisting of:

* A Commission Decision, based on Article 106(3) TFEU, specifying the
conditions under which compensation to companies for the provision
of SGEIs is compatible with State aid rules and does not have to be
notified to the Commission in advance (‘the Decision’).” The Decision

3 Commission Decision No. 2005/842/EC of 28 November 2005 on the application of Article 86(2) of the

EC Treaty [now Article 106(2) TFEU] to State aid in the form of public service compensation granted to certain
undertakings entrusted with the operation of services of general economic interest (O] 2005 L 312, page 67).The
Decision is available at: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:1.:2005:312:0067:0073:EN

:PDF
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applies to hospitals, and social housing irrespective of the amount of
compensation, as well as other sectors where the compensation does
not exceed EUR 30 million per year and if the beneficiary’s annual
turnover does not exceed EUR 100 million. Also covered by the
Decision are air and sea transport to islands within the EU, as well as
airports and ports below specific passenger volume thresholds.*

* A Framework specifying the conditions under which compensation
not covered by the Decision can, nevertheless, be considered as
compatible with the EU State aid rules after having been notified to
and examined by the Commission.” Compensation that exceeds the
costs of the public service, or is used by companies on other markets
open to competition, is not justified, and is incompatible with the EU
State aid rules.

* Commission Directive 2005/81/EC of 28 November 2005 amending
Directive 80/723/EEC on the transparency of financial relations
between Member States and public undertakings as well as on financial
transparency within certain undertakings. This Directive imposes
the separation of accounts for undertakings receiving public service
compensation independently of their State aid character.®

The Consultation Process

Both the Decision and the Framework foresee that the Commission will
undertake an evaluation report based on its knowledge of the operation of
the SGEI Package, together with the results of wide consultations conducted
by the Commission on the basis in particular of data provided by the Member
States in their reports on the implementation of the Decision.

To this end, the Commission published both the reports received from
Member States on the application of the rules, as well as a questionnaire’
addressed to public service providers, public service users, stakeholders, citizens
and all other interested parties. The results of this public consultation will
serve as a basis for evaluating the SGEI Package and for eventually proposing
Improvements.

The questionnaire gives guidance on the feedback the Commission wishes to
receive through this consultation. However, the Commission welcomes any

turther information which is considered useful for the evaluation report of
the SGEI Package.

4 For air and maritime links to islands with an average annual traffic of less than 300,000 passengers, as well as
airports and ports with an average annual traffic of less than 1,000,000 passengers for airports and 300,000 pas-
sengers for ports.

5 Community framework for State aid in the form of public service compensatlon (Oj 2005 C 297, page 4).
The Framework is available at: http://eur-lex.euro
0007:EN:PDF

6 Which has been consolidated into Commission Directive 2006/111/EC of 16 November 2006 on the trans-
parency of financial relations between Member States and public undertakings as well as on financial transparency
within certain undertakings (O] 2006 L 318, page 17). The Directive is available at: http://eur-lex.europa.eu/
LexUriServ/site/en/0j/2006/1 318/1 31820061117en00170025.pdf

7 The questionnaire is available at: http: I mpetition/consultations/201 i/index_en.html 3
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The Commission plans to publish the replies to this public consultation on its
website after completion of the consultation period.Therefore, the replies have
to indicate whether they contain information that should not be disclosed,
such as sensitive business information. In such cases, non-confidential versions
should be submitted at the same time.

Initial Comments

At the origin of the SGEI Package is the Altmark ruling. The Altmark ruling
was critisised by many as blurring the criteria for examining the existence
of State aid with the criteria for assessing its compatibility. Indeed, the ruling
created more confusion than clarity and legal certainty. Also in practical terms,
the ruling established criteria, which in most cases are never met.

The SGEI Package has added very little to the Altmark ruling. The Framework
just summarised the case-law after Altmark. However, a step further was the
Decision, which has block-exempted the compensation to some SGEIs,
however, without clearly defining which services would be covered and
would qualify as SGEIs under the Decision (e.g. in the area of social housing).
In this respect, the Decision lacks a certain degree of legal certainty.

It seems that so far the SGEI Package was not a great success story. It is
therefore expected that the SGEI Package will undergo a complete overhaul
rather than just some fine-tuning.

Contact

If you have any questions regarding this briefing, or Steptoe & Johnson’s
Competition practice, please contact Michael Sanchez Rydelski (msanchez@,
steptoe.com; +32 2 626 0500) in Steptoe’s Brussels office.
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