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RICHARD EWING

BY RICHARD G. REINIS

Recovering Attorney’s Fees in Probate Actions

TWO CALIFORNIA COURT OF APPEAL OPINIONS from 2010 leave any
lawyer attempting to recover attorney’s fees in a probate matter with
greater uncertainty than ever before. At the same time, practitioners
studying the decisions will be empowered by rules of interpretation
that have the potential to stand any statute—not just those in the
Probate Code—on its head. Together the two opinions issued by sep-
arate divisions of the Fourth District—along with a probate case
decided by the Fifth District in 2009—provide ample support for lit-
igators arguing in any situation for a broad interpretation of statu-
tory language.

In one of the cases, Leader v. Cords,! the court provided salient
rules for victorious practitioners seeking attorney’s fees. They should
rely on the principle that a statute is ambiguous if susceptible to two
differing, reasonable interpretations. In accord with that principle, they
should invite their opponents to state their arguments and then
respond with a reasonable position. In this way the targeted goal of
statutory ambiguity will be reached. After that, all practitioners need
to do for an award of attorney’s fees is demonstrate that the statute
in question is remedial and wide enough in scope to cover the mis-
conduct of their opponents. While these rules seem to clear a smooth
path for successful probate litigants seeking attorney’s fees, the court
in Soria v. Soria® had other ideas. Still, Soria supports a broad reach
for the statute authorizing fees.

Ultimately, Leader and Soria obscure the application of Probate
Code Section 17211 and the meaning of similar Probate Code
Sections 2622.5 and 11003—the former dealing with conservatorships
and guardianships and the latter with estate administration. These three
cover the ambit of probate disputes and attempt to remove incentives
for litigation filed without reasonable cause and in bad faith. That is
the key part of the code sections, and Leader is right on that point.
Soria, by contrast, seems to have gone off the rails to reach the cor-
rect result.

Leader? arose in the context of Probate Code Section 17211,
which authorizes a probate court to issue an award of attorney’s fees
if a party to a contest of a trustee’s account has acted without rea-
sonable cause and in bad faith. Division One of the Fourth District
of the California Court of Appeal interpreted the statute broadly in
a manner not supported by published precedent. Three months later,
Division Three of the Fourth District decided in Soria* that the lib-
eral interpretation of Section 17211 had gone far enough. Section
17211 is virtually identical to Probate Code Sections 2622.5 and
11003, so Leader and Soria not only apply to a trustee’s account con-
test but also to bad faith litigation over conservatorships, guardian-
ships, and estate administration.

In Leader, the trustee had refused to make a distribution to ben-
eficiaries. Instead, he used his trustee’s powers to leverage a benefit
for himself. While obligated to regularly render accounts to the ben-
eficiaries, the trustee had failed to do so, and the beneficiaries
demanded an accounting. Ultimately, the beneficiaries filed a petition
seeking a finding that the trustee had committed breaches of trust by
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failing to file regular accountings. The beneficiaries also sought attor-
ney’s fees under Section 17211.

The trial court found that the trustee had violated the Probate Code
but nevertheless denied the beneficiaries’ request for attorney’s fees.
According to the trial court, the action against the trustee for failure
to file an account did not amount to a “contest of the trustee’s
account,” stating that Section 17211 was unambiguous on this point.
The appellate court disagreed.

Citing Mayo v. DMV, the court of appeal declared that a statute
is ambiguous if it is “‘reasonably susceptible of two disputed mean-
ings.””3 The beneficiaries argued that a petition based on a theory of
breach of trust for failure to file an accounting amounted to a contest
of the trustee’s account. The trustee and the trial court took the oppo-
site view. The petition filed by the beneficiaries did not contest an
account but instead sought only a determination that the trustee’s con-

Richard G. Reinis is a senior partner at Steptoe & Johnson LLP, where he is a
member of the Business Solutions and Litigation Departments. Reinis rep-
resented the trustee of the Rudnick Estates Trust at trial and on appeal in
Rudnick v. Rudnick and secured a denial of a petition of review before the
California Supreme Court.



duct constituted a breach of trust. In resolv-
ing this dispute, the appellate court stated,
“Thus, if we accept [the trustee’s] interpreta-
tion of the phrase as reasonable, the phrase
[‘contests the trustee’s account’] is reasonably
susceptible to more than one meaning.”®

In Leader, the beneficiaries sought to have
the statute interpreted broadly in order to col-
lect attorney’s fees. They easily surmounted
the hurdle of “without reasonable cause and
in bad faith,” but the unfortunate phrase
“contests the trustee’s account” stood in the
way. Nevertheless, the court relied on another
handy rule of interpretation. Referring to the
statute as remedial, the court declared that the
statute’s language was entitled to broader
interpretation and determined that the phrase
“contests the trustee’s account” should include
contests “related to an account.”

Thus, a statute that provides a means for
the enforcement of a right or the redress of a
wrong is a remedial statute.” Litigators may
wonder how many statutes do ot fall into this
category. Moreover, according to the Leader
court, a remedial statute “must be liberally
construed ‘to effectuate its object and purpose,
and to suppress the mischief at which it is
directed.””® The opinion concludes:

We do not envision that the Legislature

intended to leave beneficiaries in [the

petitioners/beneficiaries’] position with-
out potential recourse under section

17211, subdivision (b), for the unrea-

sonable and bad faith opposition to

[their] petition for distribution, merely

because they do not challenge the accu-

racy of the account’s enumerated
receipts and distributions, or assets
and liabilities. Such a narrow reading

of 17211, subdivision (b) would defeat

its remedial purpose.’

Soria versus Leader

After Leader, one might have predicted that
the odds of securing an award of attorney’s
fees in probate litigation related to a trustee’s
account (or an objection to an account of a
conservator or guardian filed under Section
2622.5, or an account filed in connection
with estate administration under Section
11003) had gone up considerably, provided
one party could prove the other’s unreason-
ableness and bad faith. Not so. Three months
after the publication of Leader, the Soria
court issued its opinion dealing with the exact
same statute.

The Soria plaintiffs were the grandchildren
of the defendants. In a written agreement, the
grandparents had accepted title to the plain-
tiffs’ family home with the understanding
that the house would be reconveyed to the
grandchildren. When that did not happen, the
plaintiffs filed a complaint containing multi-
ple causes of action, including a request for

similar relief to that secured by the Leader
beneficiaries—a determination of a breach
of trust by the trustees and an injunction
compelling the grandparents/trustees to
account. The action was not brought under
the Probate Code. A jury rendered a verdict
for the grandchildren/beneficiaries who sub-
sequently, and successfully, moved against
the grandparents for attorney’s fees under
Section 17211(b).

The Soria court reversed on several
grounds. First, the grandchildren/beneficia-
ries did not contest a trustee’s account:

Instead, [the plaintiffs] pursued a

civil action against [the defendants],

alleging they breached their duties as
trustees, and sought an injunction

to compel [the defendants] to produce

an account. The very existence of a

trust was in dispute. At trial, there was

no contest of a trustee’s account with-

in the meaning of section 17211(b).10

This is an odd statement, since the grand-
parents called an accountant as a witness, and
he presented an accounting at trial.

Next, the Soria court argued that Leader
was distinguishable because Soria was a civil
action, and the fees were sought as a personal
judgment against the trustees, not surcharged
against future compensation from or an inter-
est in the trust. The court stated, “Section
17211(b) does not permit attorney fees to be
awarded in such a manner.”!!

Neither of these grounds can withstand
reasonable scrutiny. The grandchildren’s chal-
lenge in Soria was certainly related to a
trustee’s account, just like the Leader benefi-
ciaries’ petition for a determination of a breach
of trust for failure to account. That the grand-
children did not file a petition under Section
17200, as had the beneficiaries in Leader,
differentiates the two cases, but in form only,
not at all in substance. The plaintiffs and the
defendants in Soria, in effect, acquiesced to the
jurisdiction of the court at law, not equity, and
a jury trial followed. Indeed, one can question
whether this was the parties’ prime motivation
in choosing to forego a probate proceeding.
But did that forum selection deprive the par-
ties of the special rules of a court in equity and
the application of the Probate Code to the pro-
ceedings?

The Soria court noted!2:

[The probate court] had exclusive juris-

diction over Grandchildren’s claims....

By hearing a matter within the probate

court’s exclusive jurisdiction, a trial

court acts merely in excess of juris-
diction, not without jurisdiction....In
this case, no party has objected to the
trial court’s exercise of jurisdiction
over a matter exclusively within the
probate court’s jurisdiction, and there-
fore the trial court merely acted in

excess of jurisdiction....As a result,
the judgment is not void....13
Thus, the Probate Code applied, and the
trial court was acting within its power when
it applied Section 17211(b). That left the
question of whether Section 17211(b) was
properly applied, but the Soria court’s attempt
to distinguish Leader by noting the issue of
forum selection appears to lack substance.
The Soria court determined that Section
17211(b) does not apply on the ground
that the remedy available under the Probate
Code is a surcharge against the trustee’s com-
pensation or other interest of the trustee in
the trust. The opinion states that this type
of remedy cannot be accomplished in a civil
action that results in a money judgment against
the trustee. However, Section 172171(b) states
that the trustee shall be personally liable for
any amount that remains unsatisfied from
the trustee’s compensation or interest in the
trust. The line drawn by the Soria court is a
distinction without a meaningful difference.
Leader posed a truly substantive problem
that required disposition. The beneficiaries
in Leader did not contest the trustee’s account
but brought an action alleging a breach of fidu-
ciary duty for failure to account. The Soria
beneficiaries similarly brought an action to
compel an accounting, so Leader and Soria
both invoke an account. Therefore, following
the logic of Leader, the court of appeal in
Soria should have upheld the trial court.
The Soria court did not dodge this rea-
soning and agreed that Section 17211(b) is
remedial and must be liberally construed.
Nevertheless, the court applied a “prevailing
party” standard. The trustees’ trial presen-
tation of an account had served as the basis
for the ultimate award, which required both
parties to make certain payments: “Thus, if
Grandchildren did anything at trial that could
be construed as a contest to the account, the
contest was unsuccessful.”1# In other words,
the action may have been related to or a con-
test of an account, but the plaintiffs were
not the prevailing party—a factor implicit
in a statute that conditions relief on a finding
that an action was without reasonable cause
and in bad faith. Had the Soria court con-
cluded its opinion on this point, the two
cases might have been reconciled. Simply
put, in Soria the grandparents/trustees acted
with reasonable cause and not in bad faith.
That constitutes a true point of distinction.
Unfortunately, the Soria court went fur-
ther. Its opinion attempts to distinguish
Leader with an analysis of the statutory
scheme in Part 5 of the Probate Code, Judicial
Proceedings Concerning Trusts, including
Sections 17000 to 17450 and, in particular,
Section 17211. The court’s efforts in this
regard are unconvincing. The court draws a
distinction between a contest to an existing
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account and a proceeding to compel the
trustee to account, thus veering away from lib-
erally construing Section 17211(b) to include
anything “relating to an account.”

Concluding that an action to compel an
accounting would not be covered by Section
17211(b), the Soria court delivered a coup
de grace to liberal construction: “If the
Legislature intended to include within section
17211 a proceeding to compel the trustee to
account, it would have expressly done so.”15
The opinion proceeds to drive the point home:
“Section 17211 is a remedial statute, but
liberal construction can only go so far.”1¢ To
apply Section 17211(b) in this case “would in
effect turn section 17211(b) into a statutory
basis for recovery of attorney fees in virtually
any case in which the existence of a trust is
in dispute or any action of a trustee is chal-
lenged. We do not discern any intent by the
Legislature to reach that result by enacting
section 17211(b).”!7 The court directly
addressed the Leader ruling:

Our conclusion is not inconsistent with

Leader because it differs from this case

[in that]...the beneficiaries in Leader

pursued a petition in the probate court

[and]...[h]ere, in contrast, Grand-

children did not follow the Probate

Code procedures for proceedings con-

cerning the internal affairs of a trust

but pursued a civil action....In Leader,
the petition to compel the trustee to
make a final distribution arose from
and was directly related to the trustee’s
accounting. Here, Grandchildren’s law-
suit did not arise out of an accounting.

Grandchildren and Grandparents dis-

puted whether a trust even existed.!8

The rule of law is not advanced by this
part of the opinion.

Once the court had made its determination
of the section’s inapplicability, it ruled out
other sources of potential recovery of attor-
ney’s fees for the grandchildren/beneficiaries.
Starting its analysis with a description of the
American Rule—each party to a dispute is
responsible for its own attorney’s fees unless
otherwise specified by agreement or statute—
as codified in Code of Civil Procedure Section
1021, the Soria court simply states, “There are
a few exceptions to this rule, but none is
applicable here.”1® From the Soria court’s
view that the grandchildren’s choice of forum
rendered the dispute at issue a “civil pro-
ceeding,” not a “probate proceeding,” the
only means of recovery of attorney’s fees for
the victorious party was by statute or contract,
neither of which existed to support an award
of attorney’s fees.

Broad Equitable Powers

However, the Soria court’s dismissal of excep-
tions to the American Rule was a major over-
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sight. One very significant exception to the
American Rule is available in courts of equity,
including probate courts—and probate courts
maintain broad equitable powers over trusts
within their jurisdiction. Once the jury ren-
dered its verdict that the agreement was a
trust, the trial court in Soria became, in effect,
a probate court. Indeed, according to Rudnick
v. Rudnick—a decision issued by the Fifth
District of the court of appeal in 2009—
those broad equitable powers include the
power to award attorney’s fees, especially
when the court has determined that the pro-
ceeding is unfounded and was brought in
bad faith.20

At trial in Rudnick, three (of more than 10)
beneficiaries (“objectors”) challenged a
trustee’s petition under Section 17200 regard-
ing instructions to consummate a sale of a
large tract of land near Tehachapi. A major-
ity of the beneficiaries had voted favorably, and
the trustee sought approval from the probate
court. The trustee called the trust accountant
to the stand, who presented an accounting and
the proposed distribution of sale proceeds.
The trial court ruled in favor of the trustee,
finding the objectors’ testimony lacked cred-
ibility. Moreover, in response to a subsequent
motion by the trustee for attorney’s fees and
costs, the court ruled that the objectors had
acted in bad faith by challenging the petition
pretextually, with the real intent to delay and
derail the sale approved by the majority. In
granting the motion, the trial court assessed
the fees against future distributions to the
objectors.

The trustee had advanced two arguments:
o The probate court has the general equitable
authority to make an award of attorney’s
fees to apportion the costs of a trial among
those whose bad faith conduct was respon-
sible for those costs.
® Under Section 17211(a), the mirror image
of subsection (b), the trial court may make an
award of attorney’s fees against beneficiaries
who contest the trustee’s account without
reasonable cause and in bad faith.

The objectors’ argument was identical to
those made by the trustee in Leader and the
Soria court: The objectors’ contest was to
the sale (or distribution), not to an account
rendered by the trustee.

However, the trial court in Rudnick never
reached the trustee’s second argument. Its
decision was predicated on the general excep-
tion to the American Rule for probate courts
under Estate of Ivey,?! cited as the case law
upon which the passage of Section 17211
was based. This seminal case stands for the
proposition that “a probate court, pursuant
to its equitable powers and authority over
administration of a testamentary trust, may
provide that reasonable and necessary legal
fees incurred by other beneficiaries in oppos-

ing a first beneficiary’s frivolous bad faith
attacks on the trustee’s account had to be
paid out of the first beneficiary’s share of the
trust.”22

Section 17211 and Ivey are founded on the
notion that it is unfair for nonlitigant bene-
ficiaries of a trust to bear the costs of defend-
ing against bad faith litigation instigated by
other beneficiaries. The trial court in Rudnick
never ruled on the statutory argument but
ordered that attorney’s fees be charged to
the future distributions of the objectors,
because it was unfair for the nonlitigants to
have to pay the costs of defending against the
bad faith actions of the objectors. The Fifth
District Court of Appeal agreed that this was
an equitable apportionment of costs incurred
by the trustee.

The Rudnick court relied on Conley v.
Waite?3: “[W]hen an unfounded suit is
brought against [the trustee] by the cestui
que trust, attorney’s fees may be allowed him
in defending the action and may be made a
charge against the interest in the estate of
the party causing the litigation.”24 The Ivey
court also relied on Conley, among others:

Courts having jurisdiction over trust

administration have the power to

allocate the burden of certain trust
expenses to the income or principal
account and not infrequently do so

in connection with accountings or

suits relating to the administration of

the trust. Sometimes this authority is
stated in statutory form, but it exists

as part of the inherent jurisdiction of

equity to enforce trusts, secure impar-

tial treatment among the beneficia-
ries, and to carry out the express or
implied intent of the settlor....Where
the expense of litigation is caused by
the unsuccessful attempt of one of the
beneficiaries to obtain a greater share

of the trust property, the expense may

properly be chargeable to that bene-

ficiary’s share....2’

In Leader, the beneficiaries paid their own
attorney’s fees and one-half of the trustee’s
attorney’s fees to defend their own action.
This was inequitable because the trustee’s
opposition to the beneficiaries’ contest was in
bad faith. Thus, the beneficiaries were
awarded their attorney’s fees against the
trustee’s interest in the trust or in compensa-
tion from the trust. If there had been a find-
ing that the action was not a contest of a
trustee’s account, the Leader court, relying on
Ivey and Rudnick,?6 might still have made its
attorney’s fees award to equitably apportion
legal fees incurred by the bad faith conduct
of the trustee in trying to use his power to dis-
tribute as leverage to secure a benefit from the
beneficiaries to which he was not entitled
under the trust.



There was no finding of bad faith in Soria
and no clear winner, although the grandpar-
ents were ordered to reconvey the home. The
trustee apparently mounted a legitimate con-
test that required a jury to characterize a lay-
man’s document as a trust and then interpret
the trust. Equitable apportionment arguably
was not warranted, so the alternative to
applying Section 17211(b) was still not avail-
able. However, the reliance in Soria on the
American Rule is misplaced. Probate courts,
sitting in equity, have the power to protect
innocent beneficiaries and a trust corpus from
the costs of defending against bad faith liti-
gation.2” This general rule is modified by
Section 17211 to be applicable when the con-
duct relates to or contests a trustee’s
account.?8 The standard under that statute
requires a finding that the conduct is without
reasonable cause and in bad faith.

Need for Legislative Action

Beneficiaries in both Leader and Soria initi-
ated actions to accomplish something more
fundamental than contesting an account, and
any focus on the word “contesting” may run
counter to the statutory purpose. Both sought
a distribution of trust assets from reluctant
trustees. In Leader, the alleged failure to
account supports the court’s finding that the
action was related to an account. In Soria, the
plaintiffs sought an injunction to compel the
reconveyance of the residence, the trust cor-
pus, and the rendering of an account.
Notwithstanding the Soria court’s charac-
terization that what was presented did not
constitute an account under the Probate Code,
the defendants did indeed present one at trial.
These cases are not distinguishable on the
ground set forth by Soria that the plaintiff
grandchildren’s action was not related to or
a contest of a trustee’s account.

The distinction, if there is one, is that the
trustee in Leader acted without reasonable
cause and in bad faith—a characterization
that the court did not make regarding the
trustee’s actions in Soria. A finding of a breach
of the trust agreement is not ipso facto act-
ing without reasonable cause and in bad
faith. The Soria court simply might have
determined that Section 17211(b) was inap-
plicable because the failure to account by
the grandparents/trustees was not without
cause and in bad faith. The appellate court did
not go that far but rather looked for another
reason to determine the section inapplica-
ble. By repeatedly referring to the plaintiffs’
failure to follow procedures under the Probate
Code, the Soria court seems to be hedging its
bet—rendering Section 17211(b) inapplicable
by choice of forum, if not by statutory inter-
pretation.

Focusing on the trustee’s conduct in the
two cases may lead to a more harmonized con-
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clusion. In Leader, the trustee refused to make
a distribution unless the beneficiary agreed to
something unrelated to the trust. In Soria,
the trustees refused to convey (distribute) the
house, claiming there was no trust and that the
preconditions to reconveyance had not been
satisfied. The former was not a justification for
the trustee’s contest of the beneficiaries’ action.
The latter was.

This analysis is not evident in the most
recent decision. The Soria court’s conclusion
that the action was not a contest of a trustee’s
account is contrary to the Leader holding
and can only lead to confusion. Section 17211
has now been interpreted in such a manner
as to raise issues that are truly incidental to
its statutory intent, such as the meaning of
“contests a trustee’s account,”
and now “related to a trustee’s account.”
The statute should apply to actions taken by
either a trustee (as in Leader) or beneficiaries
(as in Rudnick) when such actions are with-
out reasonable cause and in bad faith and
impose unreasonable costs on other benefi-
ciaries or the trust estate. The application of
this remedial statute ought to be available to
litigants regarding any matter raised under
Section 17200. This raises the question of
whether Section 17211 is a sanction or a
means by which costs may be fairly allo-
cated, or both.

A starting point is a review of Section
17211(a), which allows a trustee to charge his
or her attorney’s fees against the trust inter-
ests when objecting beneficiaries challenge
the trustee’s account in bad faith. Why should
this power be limited to an “account” as
narrowly defined in certain sections of the
Probate Code? If the trustee reports on inter-
nal matters of the trust, such as the approval
of an asset sale by the majority beneficiaries,
as in Rudnick, and seeks instructions from the
court to consummate the transaction, why
should the costs of a bad faith attack on that
petition be borne by the other beneficiaries
who, arguably, are protected against some-
thing less momentous—a bad faith attack
on a list of assets and liabilities? Is it proba-
ble that the legislature, in enacting Section
17211(b), intended for beneficiaries to be
entitled to an award of attorney’s fees incurred
in connection with a trustee’s bad faith oppo-
sition to a contest of their account but would
not be entitled to attorney’s fees if they
brought an action to compel a distribution or
an accounting by a trustee, who then files an
opposition without reasonable cause and in
bad faith?

The Leader court does a decent statutory
analysis and comes to the right conclusion
that Section 17211(b) should be available in
actions related to a trustee’s account. It
reached this result under circumstances in
which the trustee used his position of power

account,”

to establish a negotiating advantage unre-
lated to the trust corpus. The court was not
required to go further and rule that the statute
must be applied whenever a trustee or bene-
ficiary contests a matter brought under Section
17200 without reasonable cause and in bad
faith, but that result would have been much
easier to understand than a rule that applies
the statute when the contest is “related” to an
account.

Soria, in which the trustee denied even the
existence of a trust and proved that money
was to be paid by others, declines to follow
that path because there was no bright line of
bad faith. A court can only apply a remedial
statute when it clearly perceives misconduct.

In Olmstead v. Arthur J. Gallagher &
Company, the California Supreme Court
states: “[T]he language of a specific Section
must be construed in the context of the larger
statutory scheme of which it is a part.”2% A
court must interpret code sections “to ascer-
tain the intent of the lawmakers so as to
effectuate the purpose of the law....But it is
settled principle of statutory interpretation
that language of a statute should not be given
a literal meaning if doing so would result in
absurd consequences which the Legislature
did not intend....”39 Both the Leader and
Soria courts agree that Section 17211 is reme-
dial but disagree as to which wrongs are to
be remedied.

The legislature needs to amend Probate
Code Section 17211 as well as Sections
2622.5 and 11003 to clarify that if a litigant
in a probate matter is pursuing a claim with-
out reasonable cause and in bad faith, the lit-
igant must pay all costs and fees incurred.
Whether the litigation involves a report, an
account, an accounting, a distribution, an
expense reimbursement, a failure to perform
under the code, or any other legitimate func-
tion of conservators, guardians, estate admin-
istrators, or trustees, any party found to have
acted without reasonable cause and in bad
faith ought to pay. Litigation depletes assets—
not only those of directly affected parties but
also innocent third parties, including tax-
payers. |
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