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QUALITY AND DIVERSITY:  AGE MATTERS

Alison Wallace

Partner 

No-one now queries the benefits of gender or ethnic monitoring and age discrimination is coming late to the table.  

The Government will bring in legislation prohibiting age discrimination by 2006 in order to comply with EU directives establishing a general framework for equal treatment in employment and occupation.  The Government has issued a consultation paper on proposals for outlawing age discrimination in employment and vocational training in July 2003.  The consultation ends in October 2003.  The aim is to develop draft legislation once the Government has considered the responses to the consultation.  

The purpose of this article is to draw your attention to your current employment practices, to check whether there are any age discrimination issues at any stage of the employment relationship.

Where can these problems arise and claims be made by an employee or candidate? 

· Being forced to retire after reaching a certain age

· Not being given the job they applied for

· Being prevented from going on a training course

· Where age is a barrier to advancement

· Where assumptions are made about their ability 

· Being selected for redundancy because of age

Age discrimination will be unlawful unless on the basis of age it can be objectively justified.  

Age discrimination is not just about being forced to retire after reaching a certain age but in the main stems from people having very strong preconceptions about age and ability and preventing that discrimination.  This is not only a matter for legislation but to help re-educate people and dispel the myths about working at different ages and abilities.  

You need to ask what age based practices your organisation has why you have them and why and if you need to keep them.

STEP 1 – The Audit

In order to see the picture of age diversity within your organisation you need to analyse the ages across the organisation.  This does not have to be a sophisticated exercise but you can not plan to remove any discriminatory practices until an overall picture of the organisation has been obtained.  Once the analysis has been undertaken monitoring can start and continue to ensure changes are noted.  

STEP 2 – Considering the Results 

Significant gaps will become apparent immediately.  You need to establish the reasons for those gaps before you can implement any diversity plan and monitor.  The aim is for an age diverse workforce where you have the maximum skilled and well experienced employees across the business to carry out the business functions and strategy.  

STEP 3 - Your recruitment and selection procedures

This involves asking a number of questions of your organisation such as:

· Do you use phrases in your advertisements such as “age 25 – 35”, “young”, “college student”, “recent college graduate”, “boy/girl”.  

· Does your application ask for a date of birth?  If so why?

· Does the interview panel contain a selection of differently aged personnel? 

· Do you record in the selection process the number of candidates of different age groups applying for a particular position or short listed?  

· Do you document all non-discriminatory reasons for rejecting a particular applicant e.g. lack of a necessary skill?

· Do you provide your interviewers with training on non-discriminatory selection procedures?  If not, you should to cover any and all discriminatory practices including age.

· Do you identify precisely where length of experience is a necessity and not just a benefit? 

STEP 4 - The employment working relationship

· Promotion

· For the duration of the employment relationship the potential is for age discrimination generally particularly with regard to promotion, training and development of employees.  

· In your promotion process do you record the number of candidates of different age groups who apply for a promotion, are short listed for a promotion and are finally promoted?  If you do not do so you may have difficulty in picking up patterns of age discrimination in your workplace or defending the position.  

· The crucial factor is the person’s ability to do the job at the highest level.

· Training and development 

· Do you encourage employees of all ages to develop their potential?  If so how?  

· If the answer is no you may find it difficult to defend a claim of age discrimination against you.  All employees should be made aware of the Equal Opportunities Policy, have Harassment training and know of the opportunities for advancement.  

· Training and development should not be linked to length of service or seniority.  The fact that somebody is nearing retirement age is not a reason to deny them an opportunity of training which might in fact be useful to them post retirement.  

· Appraisals should take place even informally once a year for all employees so they have an opportunity of identifying areas for development or training.  Ask older workers what they want and expect.

· Carry out regular skills audit to find out who has what skills and where the gaps are.

· Keep statistical analysis of age data of those undertaking training.

· Remuneration 

· Long service awards or pay based on length of service can be acceptable, but a better criteria is assessing the pay rate for the job irrespective of the age of the employee undertaking that role. 

· Pay equality is a whole topic in itself.  You need to ensure any seniority system is well defined and justifiable.  A number of practices might be based on seniority, length of service or experience such as additional annual leave.  

· Long service awards, trainee pay, incremental pay and redundancy pay are accepted ways of recognising loyalty.  If all employees are eligible if they remain in service, it is difficult to outlaw those practices as discriminatory.  

· Rely on individual performance and genuine market premia to maintain (dis)parity and use age neutral factors in determining employees’ compensation and benefits. 

Other issues that may arise during the employment relationship are:

· Appraisals

· Use the meeting to find out that older employees want and undertake staff attitude and satisfaction surveys analysed by age group.

· Hiring of temporary staff

· Avoid stereo typing older temps whether they are male or female.

· Flexible working

· Permit access to flexible working to all employees not simply returning mothers, those with dependents particularly young children.

· Ill health and sick leave

· Monitor all absences for ill health and identify any obvious trends in age groups.  Ensure entitlement to sickness benefit is not increased by years’ service.

· Insurance
· Most insurance schemes do not use age as a requirement but if compulsory insurance is not available because of age an organisation might be justified in not recruiting that person unless suitable alternative employment is available.  

· Pensions

· Occupational pensions will be exempt from the legislation.  Stakeholder pensions should remain available to all however regardless of age at joining.

· Succession planning

· Do consider senior employees within the organisation as a whole.  

· Who is being groomed to succeed and when is their predecessor’s intended retirement?

· Discipline and grievance claims

· Monitor any trends in the age groups.

STEP 5 - Termination policies 

· Redundancy 

· Is age or length of service a factor when creating your selection criteria for redundancy?  

· If the answer is yes to either you might find it difficult to defend a claim of discrimination against you.  Redundancy selection decisions should be based on objective job related criteria to ensure there is no unlawful discrimination and that the skills necessary for the business are retained. 

· If voluntary redundancy is sought, apply that option to all employees not just those who are close to retirement age.  Early retirement programmes can be used to motivate employees to leave voluntarily in advance of a closure or downsizing but they should not be used exclusively. 

· Retirement 

· Does your standard contract of employment contain a mandatory retirement age?  If so why has that year been selected?

· Occupational pensions will be exempt from the discrimination and it is likely that the new legislation will end the compulsory retirement ages.  There is however Consultation on whether there should be a default retirement age of 70 after which employees can be forced to retire without the need of justification.  

· 65 is commonly taken as the retirement age because that is when the State pension becomes payable.  It is presently 60 for women but will be equalised in 2020.

· Exit interviews 

· These should be introduced and utilised fully throughout the organisation.  If there are any age concerns, they should be picked up at this stage.  The value of exit interviews should not be dismissed.  

· Unfair dismissal with or without notice 

· Do not be worried of dismissing an older employee if there are proper grounds for termination. 

· Monitor the discipline and grievance issues in your organisation and note the age of the Applicant to see if there are any specific trends or issues.

· The same applies to bullying and harassment claims. 

STEP 6 – Objective justification and occupational requirements

· Objective justification

· This would be relevant where a job required a minimum age such as driving or bar work or where because of the physical nature of the work an age specification could be justified or where there are health and safety issues or peers of a certain age were needed i.e. a holiday rep for an old people’s holiday group. 

· Occupational requirement

· There will be very few cases where age is a genuine requirement for example, an actor who is required to play a young or old person or a clothes model aimed at a specific age group if that in itself is not discriminatory.  It will be for the employer to demonstrate that the characteristic is genuinely needed for the particular job.

SUMMARY

· Ensure your paperwork and policies reflect the procedures

· Keep up to date personnel files and performance evaluations

· Ensure regular monitoring 

· Ensure age is included in any equality issues

· Keep up to date with age related discrimination claims.

· Record all decisions on recruitment selection, promotion, training and redundancy to show that they are fair, consistent and transparent.
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