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1 MACROBUTTON NUMBERING .

In October 1998, at the OECD Ottawa Ministerial Conference, Ministers of OECD Member countries met with leaders from the private sector and endorsed the Ministerial Declaration on Authentication (Declaration).  As part of the Declaration Ministers declared their determination to:
"amend, where appropriate, technology or media specific requirements in current laws or policies that may impede the use of information and communication technologies and electronic authentication mechanisms, giving favourable consideration to the relevant provisions of the Model Law on Election Commerce adopted by the United Nations Commission on International Trade Law (UNCITRAL) in 1996” and affirmed that OECD members should "take a non-discriminatory approach to electronic authentication from other countries".  
2 MACROBUTTON NUMBERING .

Ministers also provided a two-year time frame for review on progress made by Member countries in implementing the principles set forth in the Declaration.  As part of its role of helping provide an opportunity for all parties to exchange views and learn of new developments in policy and technology, the OECD held a workshop on authentication in June 1999 at Stanford University.  The Workshop was followed by an ad-hoc meeting of the Working Party which developed a proposal [DSTI/ICCP(99)16] for preparing a report to Ministers on the progress countries have made in implementing the principles of the Declaration.  
3 MACROBUTTON NUMBERING .

As part of its ongoing work on drafting the report to Ministers, the WPISP has proposed (and the ICCP approved) to work on revision of the existing “Inventory of Approaches to Authentication and Certification In a Global Networked Society” [DSTI/ICCP/REG(99)13/FINAL] and to conduct a study on form requirements that may be potential obstacles to the implementation of electronic authentication and electronic commerce and to see whether the current implementation of those requirements conforms to the principles embodied in the Ministerial Declaration. The Steering Group agreed that analysis in this area needs to be targeted to avoid a scope of work too broad to be accomplished with the one-year time frame provided. The attached questionnaire is the data input portion of this survey.

Proposed By
Topic
Rationale

BIAC
Financial Services
Banking and Brokerage, early adopter of authentication, highly regulated sector, commercial and consumer.

Australia/

APEC
Transport
Intersection of virtual and real worlds, cross-border form requirements, commercial and consumer application.

UK
Government to B/C
How Governments interact with Citizens and Industry is of critical importance - cross over of from to e-services, benchmark for implementation of Ottawa principles.

US
Commercial Contracting
Broader look at e-contracting issues with paradigms from other sectors and ability of parties to determine appropriateness.

Questionnaire Overview

4 MACROBUTTON NUMBERING .

An overview of the questionnaire is provided below to help respondents get a clearer picture of how questions interrelate and the various scenarios that parties are asked to consider within each of the categories as they complete the questionnaire.

Scope & General
Scenarios
Questions

· Form requirements in the four categories impacting on authentication as well as those originating from other regulatory and policy domains.
· Changes that have occurred since the Ottawa Conference.

· General legislation that gives legal effect to electronic signature

· Has there been a non-discriminatory approach, and are there technical or non-technical requirements?

· Provide results of any government study on form requirements

Electronic Contracting


Scenarios
Questions

· Contracting Parties in the same jurisdiction

· Contracting Parties in different jurisdictions
· Dependence of requirements on paper or electronic documents…

· Requirements for electronic documents for legal recognition, filing…

· Difference of requirements for contracting with parties from other countries.

Financial Services


Scenarios
Questions

· Intra-company Financial services(Employee stock purchases, options, retirement accounts, pension plans)

· B-2-B Commercial Banking

· B-2-B Commercial Lending

· B-2-B Investment Banking, Commercial financing

· B-2-C Consumer Banking

· B-2-C Consumer Lending

· B-2-C Brokerage, Stock Trading
· Nature and Origin of form requirements applicable to the listed scenarios

· Electronic Signatures and Documents

· Are they recognised, accepted and are they subject to either technical or non-technical requirements 

· If not recognised/accepted please specify the rationale and can parties agree among themselves to use them?

· Are there the same legal consequences as when using paper based signatures and documents

Transportation and Delivery Services


Scenarios
Questions

· Intra Company logistics

· B-2-B Commercial Trade

· B-2-C Delivery of Goods

· C-2-C Shipments


· Nature and Origin of form requirements applicable to the listed scenarios

· Electronic Signatures and Documents

· Are they recognised, accepted and are they subject to either technical or non-technical requirements ?

· If not recognised/accepted please specify the rationale and can parties agree among themselves to use them?

· Are there the same legal consequences as when using paper based signatures and documents?



Government Services


Scenarios
Questions

· G-2-B Procurement/Sales

· G-2-B VAT

· G-2-B Tax

· G-2-C including benefit claims

· Other areas
· Efforts in delivery of government service 

· Policy on authentication in government services to business or consumers

· Are non-domestic authentication mechanisms, norms permitted? / recognised?

· Have users and providers been involved in policy development?

· Electronic Signatures and Documents

· Are they recognised, accepted and are they subject to either technical or non-technical requirements? 

· If not recognised/accepted please specify the rationale and can parties agree among themselves to use them?

· Are there the same legal consequences as when using paper based signatures and documents?

Questionnaire for the Survey on Form Requirements

Scope

In responding to the following questions, delegates are not only requested to report on the present situation but also on changes which have occurred since the Ottawa Declaration. Respondents should also feel free to comment on other form requirements related to authentication arising from external regulations, such as consumer protection, that might affect contracts.

1 MACROBUTTON NUMBERING .

Ministers in Ottawa declared their determination to "amend, where appropriate, technology or media specific requirements in current laws or policies that may impede the use of information and communication technologies and electronic authentication mechanisms, giving favourable consideration to the relevant provisions of the Model Law on Election Commerce adopted by the United Nations Commission on International Trade Law (UNCITRAL) in 1996”. What steps has your country taken to fulfil this commitment?

2 MACROBUTTON NUMBERING .

Likewise, Ministers in Ottawa declared that OECD members should "take a non-discriminatory approach to electronic authentication from other countries".  How has your country met this commitment?

3 MACROBUTTON NUMBERING .

Has your country enacted general statutes, regulations or other norms to give legal effect to electronic signatures, electronic documents or electronic authentication mechanisms?  If yes, please provide information on that enactment.

4 MACROBUTTON NUMBERING .

Has your country specified any technical or non-technical
 requirements for the recognition of electronic signatures, electronic documents or electronic authentication mechanisms from other countries? If yes, please provide information on those requirements.

5 MACROBUTTON NUMBERING .

Has your country undertaken any study (whether by government, legal experts, or private sector bodies) to identify form requirements in existing law that may impede electronic transactions.  For example, have specific requirements for a hand-written signature, paper contract or other physical form been catalogued and documented?  Is it available to the public?  If such a study has been done, can you summarise its conclusions?  If not, what is your estimate of transactions that require paper written documents or hand-written signatures?

Electronic contracting

6 MACROBUTTON NUMBERING .

Does your country have form requirements on contracts that depend on whether the transaction was completed by paper, ink, written documents, hand written signatures, electronic signatures, electronic documents or electronic authentication mechanisms? If yes, please describe briefly such requirements, including the nature (mandatory…)
 and the origin (national law, regulation, and regional law…)
 of the requirements.

7 MACROBUTTON NUMBERING .

Are there any statutes, regulations or other norms that provide for form requirements, of a technical or non technical nature, relating to the authentication or signature, in the matters of legal recognition, filing, recording or court admissibility of documents in electronic form.  If yes, please describe briefly such requirements, including the nature (mandatory…)
 and the origin (national law, regulation, and regional law…)
 of the requirements.

8 MACROBUTTON NUMBERING .

If yes to Q7), please specify whether legal recognition will be provided to individual contracting parties that agree to use electronic documents.

9 MACROBUTTON NUMBERING .

Where one party from one country contracts with another party from a different country, are there any form requirements imposed on the party from the other country? Are there different form requirements imposed on the party from the other country or are they applied in a different manner? If so, what are they and what is the public policy underlying such form requirements?

Financial Services
10 MACROBUTTON NUMBERING .

Does your country have form requirements on transactions in the following categories of financial services?  

-
Intra-company Financial services (Employee stock purchases, options, retirement accounts, and pension plans)

-
B-2-B Commercial Banking

-
B-2-B Commercial Lending

-
B-2-B Investment Banking, Commercial financing

-
B-2-C Consumer Banking

-
B-2-C Consumer Lending

-
B-2-C Brokerage, Stock Trading

If yes, please give reference information including the nature (mandatory…)
 and the origin (national law, regulation, and regional law …)
 of the requirements.

11 MACROBUTTON NUMBERING .

Are there any statutes, regulations or other norms that recognise the use of electronic signatures or electronic authentication mechanisms in the transactions listed in Q10)? If yes, are there any technical or non-technical
 requirements specified?  Please give reference information including information as to why such technical requirements are necessary.

12 MACROBUTTON NUMBERING .

If no to Q11), please give reference information including why electronic signatures or electronic authentication mechanisms are not accepted.  Also, are there any statutes, regulation or other norms that allow parties to vary these requirements among themselves by agreement of the parties, or, are there any restrictions to the rights of parties to choose the proper forms or technology for a given transaction?

13 MACROBUTTON NUMBERING .

Does the usage of electronic signatures or electronic authentication mechanisms have the same legal consequences as paper written documents or hand written signatures under your country’s form requirements in Q10)? If no, please give reference information as to how different legal consequences are under them and why?

Transportation and delivery services
14 MACROBUTTON NUMBERING .

Does your country have form requirements on transactions in the following categories of transportation transactions especially on the following documents: Bill of Lading, Waybill, Manifest to regulatory authority, declaration by importers, declaration by exporters, dangerous goods exports, invoice?   

-
Intra-company logistics

-
B-2-B Commercial Trade

-
B-2-C Delivery of Goods

-
C-2-C Shipments

If yes, please give reference information including the nature (mandatory…)
 and the origin (national law, regulation, and regional law…)
 of the requirements.

15 MACROBUTTON NUMBERING .

Are there any statutes, regulations or other norms that recognise the use of electronic signature or electronic authentication mechanisms in the transactions listed in Q14)?  If yes, are there any technical or non-technical
 requirements specified?  Please give reference information including information as to why such technical requirements are necessary.

16 MACROBUTTON NUMBERING .

If no to Q15), please give reference information including why electronic signatures or electronic authentication mechanisms are not accepted.   Also, are there any statutes, regulations or other norms that allow parties to vary these requirements among themselves by agreement of the parties, or, are there any restrictions to the rights of parties to choose the proper forms or technology for a given transaction?

17 MACROBUTTON NUMBERING .

Does the usage of electronic signatures or electronic authentication mechanisms have the same legal consequences as paper written documents or hand written signatures under your country’s form requirements in Q14)?  If no, please give reference information as to how different legal consequences are under them and why?

Government services

18 MACROBUTTON NUMBERING .

Ministers in Ottawa stated their determination to "proceed with the application of electronic authentication technologies to enhance the delivery of government services and programmes to the public". Please describe your country's efforts in this regard. 

19 MACROBUTTON NUMBERING .

Does your country have a policy on the nature of authentication that may be used by citizens and businesses in on-line dealings with the Government?  If yes, how is that policy delivered and to what extent does the policy allow authentication services originated in other countries to be used by your citizens and businesses?  Also, to what extent has that policy been developed in conjunction with authentication service vendors and user representatives?

20 MACROBUTTON NUMBERING .

Does your country have form requirements on transactions in the following categories of government services?  

-
G-2-B Procurement/Sales

-
G-2-B VAT

-
G-2-B Tax

-
B-2-C including benefit claims 

-
Other areas

If yes, please give reference information including the nature (mandatory…)
 and the origin (national law, regulation, and regional law…)
 of the requirements.

21 MACROBUTTON NUMBERING .

Are there any statutes, regulations or other norms that recognise the use of electronic signature and electronic authentication mechanisms in the transactions listed in Q20)? If yes, are there any technical or non-technical
 requirements specified?  Please give reference information including information as to why such technical requirements are necessary.

22 MACROBUTTON NUMBERING .

If no to Q21), please give reference information including why electronic signatures or electronic authentication mechanisms are not accepted.  Also, are there any statutes, regulations or other norms that allow parties to vary these requirements among themselves by agreement of the parties, or, are there any restrictions to the rights of parties to choose the proper forms or technology for a given transaction?

90194�
�
�
  �
�
�
Document complet disponible sur OLIS dans son format d'origine�
�
�
Complete document available on OLIS in its original format�
�
�






Mr. Taizo Nakatomi, Tel:  (33-1) 45 24 96 93; Fax: (33-1) 45 24 93 32;


Email:  taizo.nakatomi@oecd.org 








This survey on form requirements is regarded as the key component of the work on preparation of the report to Ministers which is carried out by the Steering Group on authentication.





The questionnaire contains questions on focusing areas that have been identified by the Steering Group. 





Delegates are invited to provide responses to the following questions as thoroughly as possible by 31 May.   The Secretariat will work together with the Steering Group members to draft a report to Ministers including information obtained from this survey.
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� 	“form requirements” are types of requirements in law that information, including signatures, be presented in certain forms such as in writing or by using a paper document.   


� 	Non-technical requirements are those such as requirements for licensing, root authorities, cross certification,  third parties or external notaries


� 	The nature of the requirement should be determined from the point of view of the degree of the obligation. Is it mandatory, prerequisite, arbitrary or does any leeway exist?


� 	The origin of the form requirements shall give information whether they are resulting from a national law, regulation, regional law, international agreement, etc…


� 	The nature of the requirement should be determined from the point of view of the degree of the obligation. Is it mandatory, prerequisite, arbitrary or does any leeway exist?


� 	The origin of the form requirements shall give information whether they are resulting from a national law, regulation, regional law, international agreement, etc…


� 	The nature of the requirement should be determined from the point of view of the degree of the obligation. Is it mandatory, prerequisite, arbitrary or does any leeway exist?


� 	The origin of the form requirements shall give information whether they are resulting from a national law, regulation, regional law, international agreement, etc…


� 	Non-technical requirements are those such as requirements for licensing, root authorities, cross certification,  third parties or external notaries


� 	The nature of the requirement should be determined from the point of view of the degree of the obligation. Is it mandatory, prerequisite, arbitrary or does any leeway exist?


� 	The origin of the form requirements shall give information whether they are resulting from a national law, regulation, regional law, international agreement, etc…


� 	Non-technical requirements are those such as requirements for licensing, root authorities, cross certification,  third parties or external notaries


� 	The nature of the requirement should be determined from the point of view of the degree of the obligation. Is it mandatory, prerequisite, arbitrary or does any leeway exist?


� 	The origin of the form requirements shall give information whether they are resulting from a national law, regulation, regional law, international agreement, etc…


� 	Non-technical requirements are those such as requirements for licensing, root authorities, cross certification,  third parties or external notaries





