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Income Statement Pro Forma•	
Balance Sheet Pro Forma•	

Working Capital Requirement•	
Letter of Intent or Term Sheet•	

Post Closing Compensation•	
Earn-out Provisions and Alternatives•	

Purchase Agreement Language•	
Indemnification	Provisions•	

Accretion/Dilution, ROI, IRR Modeling•	
Industry Comparables•	

Intangible Asset Amortization•	
Escrow Agreements•	

Buckets and Baskets•	
Conditions of Closing•	

After-Tax Proceeds•	

MARSH BERRY
Exceeding the Standard

SNL Financial
M&A Advisor Rankings
Insurance Merger & Acquisition Deals

1999-2008

Rank Firm

1999 
- 2008 

# of
Deals

2008 
# of  

Deals
1 Marsh Berry & Co. Inc. 248 31
2 Hales & Co. Inc. 116 29
3 Reagan Consulting Inc. 114 18
4 Mystic Capital Advisors Group LLC 86 16
5 Fox-Pitt Kelton Cochran Caronia Waller 83 6
6 Goldman Sachs & Co. 79 1
7 Credit Suisse (USA) Inc. 55 2
8 Merrill Lynch & Co. Inc. 51 0
9 Philo Smith & Co. 42 2

10 Keefe Bruyette & Woods Inc. 38 2
11 Banc of America Securities LLC 37 5
11 Morgan Stanley 37 0
13 Citigroup Global Markets Inc. 35 2
14 J.P. Morgan Securities Inc. 32 0
15 Merger & Acquisition Services Inc. 30 0
16 Lazard Freres & Co. LLC 23 0
17 UBS Investment Bank 20 0
18 Bear Stearns & Co. Inc. 18 0
18 Lehman Brothers Inc. 18 0
20 Sandler O’Neill & Partners L.P. 17 3
21 Harbor Capital Advisors Inc. 14 0
22 Sica Consultants Inc. 13 0
23 North Bridge Advisors Inc. 12 0
23 Prisco Consulting Inc. 12 0
25 Wachovia Securities LLC 11 0
26 Gill and Roeser Holdings Inc. 9 1
26 Curtis Financial Group LLC 9 0
26 Houlihan Lokey Howard & Zukin Inc. 9 0
29 Raymond James & Associates Inc. 8 0
30 Nexus Group Inc. 7 0

All States // Completed/Pending/Term Transactions
Whole and Asset deals as reported by SNL Financial, January 2009

quite forgive a giver; the hand that 
feeds us is in some danger of being 
bitten.” And so it has been with 
brokers providing value-added ser-
vices. Over the years such practices 
had come under increasing scrutiny 
as a prohibited “rebate” under state 
anti-rebating laws.

Laws in 48 states and the District 
of Columbia generally prohibit 
insurance producers from reducing 
premiums or providing free services 
or other “valuable consideration” as 
an inducement to purchase insur-
ance unless the “rebate” is specified 
in the policy itself. These laws are 
nearly identical across the country 
and are based on National Associa-
tion of Insurance Commissioners 
(NAIC) language. The provisions 
can be read as prohibiting brokers 
from offering any services whatso-
ever unless a separate fee is paid.

The vast majority of states have 
issued no guidance on the laws. 
The notable exception is New 
York, which over the last several 
decades has issued more than 170 
letters—most in response to brokers 
complaining that a competitor was 
offering a prohibited service giving 
them an unfair advantage. In these 
non-binding letters, the Insurance 
Department repeatedly opined that 
an agency can offer services only 
if they are “normally provided by 
an insurance” agent or broker. In 
almost every instance, the letters 
then went on to conclude that the 
challenged value-added service du 
jour was not “normally provided” 
and thus constituted an impermis-
sible rebate.

On March 3, in response to a 
request from The Council, the New 
York Insurance Department issued 
Circular Letter No. 9 purportedly 
“clarifying” anti-rebating rules. The 
letter, in contrast to the 170 previ-

ously issued staff opinion letters, 
is considered binding authority. It 
essentially vacates all prior guid-
ance and establishes a more viable 
regulatory framework consistent 
with current firm practices.

Specifically, it clarifies that pro-
ducers may provide a service to a 
client that is not specified in the 
insurance policy without receiving 
additional (i.e., fee) compensation if 
two conditions are met:
o The service directly relates to the 
sale or servicing of the policy or 
provides general information about 
insurance risk reduction; and
o The producer provides the service 
in a “fair and non-discriminatory 
manner to like” customers.
The circular then provides a non-
exhaustive list of examples of 
services that would be considered 
permissible. These include:
o Risk assessments
o Insurance consulting services/
insurance-related advice
o Certain claims assistance services, 
including preparation of claims 
forms
o Preparation of Schedule A of IRS 
Form 5500 for employee benefit 
plans, and
o COBRA administration services.

The circular contrasts these 
services with flexible spending 
account or payroll administration 
services, which the letter says gener-
ally are probably not related to the 
sale or servicing of a policy. They 
thus would constitute a “rebate” if 
no separate fees were charged.

This is a watershed event that 
should help to ensure the value-
added services you want to provide 
clients are permissible.

But there is a caveat and an 
opportunity embedded in this 
development.

Providing services in a “fair and 

non-discriminatory manner to like” 
customers is a very important point 
to the New York Insurance Depart-
ment. This type of anti-discrimi-
nation policy, in the Department’s 
view, animated the enactment of the 
anti-rebating requirements in the 
first place. Although we will argue 
this type of protectionist perspective 
has no place in the modern commer-
cial context, we may be stuck with 
it as long as these statutes remain on 
the books. 

In practice, this means your firm 
should be very deliberate about 
what suite of value-added services 
you provide to whom without 
receiving fee compensation. Seri-
ously consider formally document-
ing those policies so that you are 
in a position to demonstrate the 
services are provided in a “fair and 
non-discriminatory manner.”

The New York Insurance Depart-
ment’s guidance appears to be the 
best available in the country for 
evaluating value-added services 
under state anti-rebating rules. 
Because those rules essentially are 
identical in 48 states and the District 
of Columbia, and because the vast 
majority of those jurisdictions have 
issued no regulatory guidance, it 
appears that good faith reliance on 
the circular should be justified.

What does all of this add up to? 
The Hall of Fame baseball manager 
and underappreciated philosopher 
Sparky Anderson may have said 
it best: “The trick is to realize that 
after giving your best, there’s noth-
ing more to give.”

It’s nice to know that the New 
York Insurance Department has 
finally and officially given its bless-
ing for you to play ball.
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MAYA ANGELOU ONCE WROTE, “AMONG ITS OTHER BENEFITS, GIvING LIBERATES THE 

soul of the giver.”  That may well be true, but until last month, in our more parochial world of insur-

ance agency and brokerage services, Ralph Waldo Emerson’s view was more apt. He said: “We do not 

After 170 opinion 
letters, the New 
York Department 
of Insurance issues 
a circular that 
negates them all 
and finally makes 
sense of anti-rebat-
ing laws.
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