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UIM coverage. It internally estimated Ellwein’s comparative fault at fifty 
percent and hoped to be able to use Cooper to support that estimate. 
 Ellwein obtained payment of Gleason’s $100,000 policy limit and began 
pursuing her UIM claim.254

Hartford provided Cooper with additional statements from MacDou-
gall and Schultz and the investigating officer’s supplemental accident 
report, most of which had existed before Cooper rendered his first report. 
Both witnesses had changed their accounts in ways unfavorable to Ell-
wein. Based on the additional information, Cooper submitted a revised 
report, concluding that (1) instead of running the red light, Gleason likely 
entered the intersection on a yellow light; (2) “his speed was irrelevant 
because he was there to be seen”; (3) “Gleason had no reason” to expect 
“Ellwein would turn in front of him”; and (4) “the accident was caused 
solely by [] Ellwein’s failure to yield.” Hartford then made a motion to 
dismiss before the arbitrator, based on Ellwein’s sole responsibility. Ell-
wein hired another accident reconstructionist, who rendered an opinion 
similar to Cooper’s original opinion. The arbitrator denied Hartford’s 
motion.255

Hartford then made an offer of $300,000, assessing Ellwein’s gross dam-
ages at $800,000 and comparative fault at fifty percent and reducing the 
resulting $400,000 figure for Gleason’s liability by the $100,000 already 
paid. Ellwein rejected the offer. The arbitrator found Gleason totally re-
sponsible and fixed Ellwein’s damages at $929,803.39.256

Ellwein then sued Hartford for bad faith. Most of her claims were 
rejected as legally insufficient.257 But the Washington Supreme Court 
held, as a matter of law, that Hartford was guilty of bad faith in “misappro-
priating” Cooper to become its own expert witness.258 In the court’s view, 
the record clearly showed that Cooper had been hired to aid in Ellwein’s 
defense.259 Although the UIM claim created an unavoidable adversarial 
interest, Hartford was still obliged to act fairly in defending itself against 
Ellwein’s claim. Just as Hartford was obliged to provide Ellwein with de-
fense counsel who would serve only her interests, the court thought it was 
obliged to provide an expert who would serve only her interests.260 As an 

254. Id. at 642.
255. Id.
256. Id. at 643.
257. Id. at 644–46 (quoting and relying upon, inter alia, Barker & Glad, supra note 

173, at 56).
258. Id. at 647–48. 
259. Id.
260. Id. at 648. Specifically, the court stated that both the lawyer and the expert “are hired 

to support the insured’s defense. Both are hired at a time when the insurer owes the insured a 
duty not to self-deal.” Id.
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adversary to the insured, the insurer ought not to gain any benefits from 
its role in her defense:

We find it particularly troubling that the insurer may “commingle” the li-
ability representation file with the UIM file in such a way. If the insurer truly 
“stands in the shoes” of the tortfeasor, the benefits of the adversarial relation-
ship should be accompanied by its costs. UIM insurers should be prohibited 
from using or manipulating an expert where it would be unable to do so if it 
were, in fact, the tortfeasor.261

However, there are problems with the court’s conclusion. First, the sup-
posed manipulation was providing Cooper with additional information, 
something the tortfeasor could and would have done when taking Cooper’s 
deposition. The court implicitly assumes that Cooper would have shaded 
his opinion in favor of whomever he regarded as his client. More fun-
damentally, Hartford’s obligation was to provide Ellwein with a defense 
against Gleason and MacDougall. That defense was successfully concluded 
before any “manipulation” occurred. Hartford had no obligation to subsi-
dize Ellwein’s prosecution of her UIM claim against itself by providing an 
expert who would assist in such prosecution. However that may be, Ellwein 
is inherently incapable of providing any support for a third-party claimant 
because such a claimant has no right to the insurer’s support in prosecuting 
a claim against an insured entitled to a vigorous defense.

4. Pennsylvania Law Concerning Insurer Litigation with Insureds
Pennsylvania law provides an interesting example to study because, until 
recently, courts in that state appeared committed to a rule allowing in-
surers to litigate in the same way as other parties. The leading case was 
O’Donnell ex rel. Mitro v. Allstate Insurance Co.,262 which involved a claim for 
the alleged burglary of O’Donnell’s house after she had entered a nurs-
ing home. Her daughter, Mitro, handled the claim, reporting the loss of 
$12,000 in jewelry and valuables. The investigation was contentious, and 
Allstate found many “red flags” indicating possible fraud. Mitro sued for 
contractual benefits and bad faith penalties. The jury rendered a verdict for 
Allstate, and Mitro appealed.

In particular, Mitro argued that the jury should have been allowed to 
consider Allstate’s conduct during the course of litigation as evidence of 
bad faith. Specifically, Mitro complained of Allstate’s discovery demands, 
alleging that the insurer sought information either unnecessary or already 
in its possession and that it forced her to submit to a long deposition. The 
Pennsylvania Superior Court agreed that conduct after commencement of 

261. Id.
262. 734 A.2d 901 (Pa. Super. Ct. 1999).
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litigation could be bad faith,263 but it concluded that the jury instruction 
forbidding consideration of Allstate’s litigation conduct in this case was 
correct because, as a matter of law, none of the postlitigation conduct in 
the record was bad faith.264

The court held that Allstate had ample grounds to question the claim 
both before and during the litigation.265 Moreover, the Pennsylvania bad 
faith statute “clearly does not contemplate actions for bad faith based on 
discovery violations.”266 The court agreed with a similar holding in Slater v. 
Liberty Mutual Insurance Co.,267 which had reasoned that the statute “was de-
signed to provide ‘a remedy for bad-faith conduct of an insurer in its capac-
ity as an insurer and not as a legal adversary in a lawsuit filed against it by an 
insured.’ ”268 The O’Donnell court noted that Mitro had not objected to the 
allegedly improper discovery when it was propounded, nor had she sought 
a protective order. In addition, Allstate had a plausible explanation for the 
discovery, and there was no evidence of improper motive or inappropriate 
investigative tactics. Thus, the plaintiff had not proven any impropriety.269

The freedom of insurers to defend themselves in the same way as other 
litigants may have been limited by Hollock v. Erie Insurance Exchange.270 
Hollock arose out of a UIM claim. Hollock was injured by a motorist with 
$100,000 in liability insurance. With Erie’s consent, she settled with that 
insurer. She had $500,000 in UIM coverage and proceeded to claim against 
Erie. Hollock suffered “impaired motor control in her dominant arm, af-
fecting her ability to perform her clerical job.” She had surgery, but it did 
not fully correct the condition.271

Fourteen months after Erie began processing the UIM claim, it re-
quested a demand. Erie had reports showing that wage loss alone could 

263. Id. at 906–07.
264. Id. at 907.
265. Id. at 907–08, 910.
266. Id. at 908.
267. No. CIV. A. 98-1711, 1999 WL 178367 (E.D. Pa. Mar. 30, 1999) (alleged discovery 

misconduct no basis for bad faith action). 
268. O’Donnell, 734 A.2d at 909 (quoting Slater, 1999 WL 178367, at *2). Other cases 

holding that discovery misconduct could not be bad faith include Ferrara & DiMercurio, Inc. v. 
St. Paul Mercury Insurance Co., 169 F.3d 43, 57 (1st Cir. 1999) (Massachusetts law); Interna-
tional Surplus Lines Insurance Co. v. University of Wyoming Research Corp., 850 F. Supp. 1509, 
1528–29 (D. Wyo. 1994); and Fetch v. Quam, 623 N.W.2d 357, 366 (N.D. 2001). Journal 
Public Co. v. American Home Assurance Co., 771 F. Supp. 632, 635 (S.D.N.Y. 1991), allowed 
amendment of a complaint to assert obstruction of the insured’s claim by failure to comply 
with discovery obligations. The allegations seem primarily directed at allegedly false or in-
consistent testimony. Moreover, the insurer had already been sanctioned for the failures to 
comply with discovery that were the subject of the amendment. Id. at 637.

269. O’Donnell, 734 A.2d at 909.
270. 842 A.2d 409 (Pa. Super. Ct. 2004) [hereinafter Hollock II ], leave to appeal granted, 878 

A.2d 864 (Pa. 2005), appeal dismissed as improvidently granted, 903 A.2d 1185 (Pa. 2006).
271. Hollock II, 842 A.2d, at 411–12, ¶¶ 2–3.
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exceed $500,000.272 The medical expenses were obviously substantial, 
though the opinions do not say what they were; apparently they were cov-
ered by no-fault medical benefits and not recoverable in tort. In an effort 
to compromise, Hollock’s lawyer demanded $450,000. Erie never made 
an offer of more than $30,000. An arbitrator awarded $865,000, subject to 
an offset of $100,000 for the tortfeasor settlement. Erie paid its $500,000 
limit, and Hollock sued for bad faith.273

After a bench trial, the court awarded compensatory damages, includ-
ing attorney fees, of $278,825.90 and punitive damages of $2.8 million.274 
It extensively and scathingly condemned the handling of the claim, none 
of which is material to our subject. But part of its basis for the bad faith 
finding concerned Erie’s conduct in the litigation of the bad faith claim:

Immediately prior to and during the trial of this matter, Erie continued to ex-
hibit reckless indifference to the rights of its policyholder, Jean Hollock. . . .

This court finds, based on the totality of testimony at trial from Erie’s rep-
resentatives, that Erie engaged in a deliberate attempt, both in the depositions 
and in their trial testimony, to obfuscate the issues at trial, including evad-
ing answers to questions, deliberately failing to review documents and file 
materials in order to feign ignorance, contradicting their sworn deposition 
testimony, and providing testimony that defies logic and credibility.275

The court went on to criticize one of the insurer’s witnesses, the adjuster, 
whose trial testimony contradicted his deposition testimony. Also, during 
the trial, he “almost magically” was able to provide answers for questions 
that he previously could not answer.276 The court found this witness’s con-
duct “began a pattern of dishonesty which permeated the trial. This court 
finds the legal maxim ‘falso in uno, falso in omnibus’ to apply to [his] testi-
mony, and discredits [his] testimony for that reason.”277

Relying upon these findings, which clearly addressed the insurer’s con-
duct during the litigation, the court concluded that Erie had acted in ag-
gravated bad faith:

The court finds that the totality of the deposition and trial testimony of Erie’s 
representatives and conduct at trial is further evidence of bad faith and a con-
tinuation of the pattern of Erie’s bad faith conduct which began with the han-
dling of Ms. Hollock’s UIM claim. The conduct of Erie’s representatives at 
trial, as outlined in the findings of fact above, goes far beyond mere “discovery 

272. Hollock v. Erie Ins. Exch., 54 Pa. D. & C.4th 449, 488–89 (Findings of Fact ¶ 144) 
(Phila. Ct. Comm. Pl. 2002) [hereinafter Hollock I ]. 

273. Hollock II, 842 A.2d, at 412, ¶¶ 4–5.
274. Id. at 412–13, ¶ 6.
275. Hollock I, 54 Pa. D. & C.4th, at 496–98 (Findings of Fact ¶¶ 154–55).
276. Id. at 498 (Findings of Fact ¶ 156).
277. Id.
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violations” which the O’Donnell court found were not sufficient for bad faith 
conduct. Erie’s conduct in the instant bad faith litigation was an extension 
of, and compounded, the earlier bad faith committed in the underlying UIM 
claim. The testimony of most Erie employees (some of whom held positions 
of considerable importance within the company) is found to be a blatant at-
tempt to undermine the truth-finding process of this court. Moreover, most 
of the testimony of Erie employees was an intentional attempt to conceal, 
hide or otherwise cover up the conduct of Erie employees in the handling of 
the Hollock claim.278

Erie’s lead issue on appeal was the contention that this consideration 
of litigation conduct in the bad faith action itself was error. The en banc 
superior court disagreed on this point279 and affirmed the entire judgment, 
albeit over a dissent by two judges. It reasoned that O’Donnell did not im-
munize all litigation conduct from bad faith liability. Rather, O’Donnell had 
relied on the fact that the discovery rules provided an exclusive remedy 
for discovery misconduct on the lack of any evidence of dishonest purpose 
or ill motive.280 Hollock, in contrast, involved an intentional concealment, 
and the rules of procedure provided no remedy for a “blatant attempt to 
undermine the truth-finding process.”281

Insofar as liability was imposed, or enhanced, based on a finding of per-
jured testimony by the adjuster, Hollock is consistent with the principles 
advocated here: no litigant is free to present perjured testimony, and any 
sanction was imposed by the court where the misconduct occurred, not 
by a jury and not in some collateral action. However, a great deal of the 
trial court’s ire seems directed at the failure of more senior personnel to 
familiarize themselves with the claim file. In the normal course of events, 
an insurer has no occasion to call senior managers in defending a bad faith 
case, and there is no indication that Erie did so in Hollock. Ordinarily, such 
personnel are called as adverse witnesses by the plaintiff, and that seems to 
have happened here. It appears that the court took the view that they were 
obliged to facilitate adverse examination, either by studying materials they 
had never seen in ordinary course or by refreshing their recollection about 
materials they had seen but no longer recalled. But one who calls an adverse 
witness ordinarily has no right to have that witness do anything but appear 
and testify truthfully to what that witness recalls. If an insurance company 
has some duty to have its personnel do more when called adversely by an 

278. Id. at 536 (Conclusions of Law ¶ 80).
279. Hollock II, 842 A.2d, at 414–16, ¶¶ 10–18.
280. Id. at 415, ¶ 14.
281. Id. ¶ 15. Erie also argued that any litigation misconduct occurred after Hollock had 

been paid all contractual benefits due, supposedly discharging any duty of good faith. The 
court disagreed on that point, too, regarding any damages due for bad faith as part of the 
benefits of the contract. Id. at 415–16, ¶¶ 16–17.
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insured, that would impose an unprecedented special obligation on them, 
contrary to the principles advocated here.

The Pennsylvania Supreme Court initially granted review, though 
only on punitive damages issues: whether the amount awarded was exces-
sive and whether litigation conduct was improperly used as a basis for 
punishment.282 There would have been little point in reviewing the use 
of litigation conduct on the issue of bad faith itself as that was, at most, 
harmless error. The trial court clearly and repeatedly found bad faith in 
the prelitigation claim handling. The litigation conduct “was [only] an 
extension of, and compounded, the earlier bad faith committed in the 
underlying UIM claim.”283 Consequently, the bad faith finding did not 
depend on the litigation conduct, whose only role was to increase the 
punitive damage award.

For the reasons already explained, it was inappropriate to impose any 
special duty on Erie to have its senior personnel prepare for adverse ex-
amination. In light of the almost unanimous law, in Pennsylvania and else-
where, holding that insurers have no special litigation duties, Erie had 
no fair warning of such an obligation. Unfortunately, the Pennsylvania 
Supreme Court failed to correct that injustice, dismissing the appeal as 
improvidently granted.284

Hollock should have very little effect on the issues discussed in this arti-
cle. The failure to have witnesses prepare became significant only because 
of the antecedent improper claim handling and was treated as an extension 
of perjured testimony. In the absence of such considerations, and especially 
where the rules of procedure do provide remedies for litigation miscon-
duct, existing precedents, even in Pennsylvania, weigh heavily against spe-
cial restrictions on otherwise proper litigation by insurers. And, however 
that question might be resolved with respect to defending against suits by 
insureds, there are even stronger reasons not to restrict adversarial defense 
by insurers against third-party claimants.

vi. constitutional implications

Any rule imposing liability for an insurer’s defensive conduct must also 
take account of the constitutional protections accorded to the right to 
defend. Both the common law and constitutional law have long recognized 

282. Hollock v. Erie Ins. Exch., 878 A.2d 864 (June 2005) (tbl.) (granting the appeal); Hol-
lock v. Erie Ins. Exch., 893 A.2d 66 (June 2005) (order limiting the grant of appeal).

283. Hollock I, 54 Pa. D. & C.4th, at 536 (Conclusions of Law ¶ 80).
284. Hollock v. Erie Ins. Exch., 903 A.2d 1185 (Pa. 2006). Two justices dissented from the 

dismissal and would have held that “[i]t is only the conduct of the insurer in processing the 
insurance claim that is relevant to the resolution of the bad faith action. Should the insurer act 
inappropriately during the litigation process, that conduct can be addressed by other available 
means.” Id. at 1188–89 (Cappy, J., dissenting).
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that the right to litigate is fundamental, a point usually discussed in terms 
of the right to seek judicial relief. In Marbury v. Madison,285 Chief Justice 
Marshall declared “the right of every individual to claim the protection of 
the laws, whenever he receives injury,” to be “[t]he very essence of civil 
liberty.”286

Most of the cases on this subject deal with the right of a plaintiff to assert 
a claim. The paucity of cases on the constitutional right to defend reflects 
the very extensive protection that the common law and relevant statutes 
have accorded to that right. Without any attempts to restrict that right, 
there is no need to consider the scope of constitutional protections. None-
theless, it is clear that the right to defend is protected. When a plaintiff 
brings a lawsuit, “the judicial proceeding becomes the only effective means 
of resolving the dispute at hand, and denial of a defendant’s full access to 
that process raises grave problems for its legitimacy.”287 The right to de-
fend litigation is fundamental: “The right to sue and defend in the courts is 
the alternative of force. In an organized society it is the right conservative 
of all other rights, and lies at the foundation of orderly government. It is 
one of the highest and most essential privileges of citizenship . . . .”288 Due 
process requires appropriate procedural protections to prevent erroneous 
governmental deprivations of property.289

The common law has consistently granted greater protection to the right 
to defend than to the right to prosecute civil claims.290 At a minimum, the 
right to defend should receive at least as much protection as the right to 
prosecute. Cases addressing the latter right will be discussed as expounding 
the right to litigate, whether offensively or defensively.

The fundamental nature of this right is reflected in many common law 
rules. For example, there is an absolute privilege for defamatory state-
ments made in connection with actual or proposed judicial proceedings.291 
This immunity is “based upon the public interest in according to all men 
the utmost freedom of access to the courts of justice for the settlement of 
disputes.”292

Similarly, what the Restatement calls the tort of wrongful use of civil 
proceedings293 is “disfavored . . . because it may deter judicial resolution 

285. 5 U.S. (1 Cranch) 137 (1803).
286. Id. at 163. However, the Court lacked original jurisdiction to entertain Mar-

bury’s claim.
287. Boddie v. Connecticut, 401 U.S. 371, 375–766 (1970).
288. Chambers v. Balt. & O.R. Co., 207 U.S. 142, 148 (1907).
289. Mathews v. Eldridge, 424 U.S. 319, 334–35 (1976).
290. See discussion supra part III.
291. Restatement (Second) of Torts § 587 (1977).
292. Id. § 587 cmt. a.
293. This tort is often referred to simply as “malicious prosecution,” with no distinction 

between civil and criminal procedures.
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of differences.”294 It generally requires both a lack of probable cause and 
an improper purpose “other than securing the proper adjudication of the 
claim in which the proceedings are based.”295 Probable cause exists as long 
as the party initiating the civil proceeding

reasonably believes in the existence of the facts on which the claim is based 
and either

(a) correctly or reasonably believes that under those facts the claim may be 
valid under applicable law, or

(b) believes to this effect in reliance upon the advice of counsel, sought in 
good faith and given after full disclosure of all relevant facts within his 
knowledge and information.296

The required belief in the facts need not be at a high level of confidence: 
the party initiating the proceeding need only believe that the contrary facts 
are not certain and that he can establish the facts alleged “to the satisfac-
tion of court and jury.”297 Combined with the “may be valid” standard ap-
plicable to legal issues, this precludes liability for bringing suit in all but 
truly frivolous cases.

In addition to the protections provided by the common law, the U.S. 
Supreme Court has recognized that “the right of access to the courts is 
an aspect of the First Amendment right to petition the government for 
redress of grievances.”298 It recently reiterated and underscored that rule 
in limiting the right of the National Labor Relations Board (“NLRB”) to 
impose sanctions for litigation allegedly filed in retaliation for lawful labor 
organizing:

The First Amendment provides, in relevant part, that “Congress shall make 
no law . . . abridging . . . the right of the people . . . to petition the Government 
for a redress of grievances.” We have recognized this right to petition as one 
of “the most precious of the liberties safeguarded by the Bill of Rights,” and 
have explained that the right is implied by “[t]he very idea of a government, 
republican in form.”299

294. Pac. Gas & Elec. Co. v. Bear Stearns & Co., 791 P.2d 587, 593 (Cal. 1990); see also 
Eidson v. Olin Corp., 527 So. 2d 1283, 1284 (Ala. 1988); Baglini v. Lauletta, 768 A.2d 825, 
835 (N.J. Super. Ct. App. Div. 2001); Brookshire Grocery Co. v. Richey, 899 S.W.2d 331, 
333 (Tex. Ct. App. 1995), aff ’d, 952 S.W.2d 515 (Tex. 1997); Brough v. Foley, 572 A.2d 63, 
66 (R.I. 1990). The same point has been made with respect to abuse of process. See Weststar 
Mortgage Corp. v. Jackson, 39 P.3d 710, 717 (N.M. Ct. App. 2001).

295. Restatement (Second) of Torts § 674(a).
296. Id. § 675.
297. Id. § 675 cmt. d.
298. Bill Johnson’s Rests., Inc. v. NLRB, 461 U.S. 731, 741 (1983).
299. BE & K Constr. Co. v. NLRB, 536 U.S. 516, 524–25 (2002) (citations omitted). 

Constitutional protection for the right to litigate was previously recognized in California 
Motor Transportation Co. v. Trucking Unlimited, 404 U.S. 508, 510 (1972); United Transporta-
tion Union v. State Bar, 401 U.S. 576, 585 (1971); United Mine Workers v. Illinois State Bar 
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The precise boundaries of the constitutional protection are not settled. 
At a minimum, it protects “the filing and prosecution of a well-grounded 
lawsuit.”300 On the other hand, there is no First Amendment protection 
for “suits based on insubstantial claims—suits that lack . . . a ‘reasonable 
basis.’ ”301 As the Court has explained:

The first amendment interests involved in private litigation—compensation 
for violated rights and interests, the psychological benefits of vindication, 
public airing of disputed facts—are not advanced when the litigation is based 
on intentional falsehoods or on knowingly frivolous claims. Furthermore, 
since sham litigation by definition does not involve a bona fide grievance, it 
does not come within the first amendment right to petition.302 

Although litigation generally is immune from liability under the antitrust 
laws,303 the Supreme Court held that a viable complaint was stated by al-
legations that one group of highway carriers “sought to bar . . . competitors 
from meaningful access to adjudicatory tribunals and so to usurp that deci-
sionmaking process” by “institut[ing] . . . proceedings and actions . . . with or 
without probable cause, and regardless of the merits of the cases.”304 At one 
time, some courts thought that this permitted imposition of liability even 
where the litigation had an objectively reasonable basis. For example, the 
Seventh Circuit held that liability might be imposed for unsuccessful liti-
gation involving “claims not wholly groundless” but which “would never 
be sued on for their own sake; the stakes, discounted by the probability of 
winning, would be too low to repay the investment in litigation.”305

The Supreme Court repudiated this notion and limited antitrust claims 
based on sham litigation to those where the underlying lawsuit is “objec-
tively baseless in the sense that no reasonable litigant could realistically 
expect success on the merits. If an objective litigant could conclude that 
the suit is reasonably calculated to elicit a favorable outcome, the suit is 

Ass’n, 389 U.S. 217, 222–23 (1967); Brotherhood of Railroad Trainmen v. Virginia ex rel. Virginia 
State Bar, 377 U.S. 1, 6 (1964); and NAACP v. Button, 371 U.S. 415, 444 (1963). See also Or. 
Natural Res. Council v. Mohla, 944 F.2d 531 (9th Cir. 1991) (abuse of process claim dismissed 
because First Amendment protected right to bring litigation presenting difficult and unre-
solved legal issue, even if that litigation was unsuccessful).

300. Bill Johnson’s Rests., 461 U.S. at 743.
301. Id. 
302. Id. (quoting Thomas A. Balmer, Sham Litigation and the Antitrust Laws, 29 Buffalo 

L. Rev. 39, 60 (1980)). Similarly, the right to petition confers no immunity to defamation ac-
tions going beyond that applicable to speech about public matters under New York Times Co. v. 
Sullivan, 376 U.S. 254 (1964). See McDonald v. Smith, 472 U.S. 479, 485 (1985) (allegedly 
defamatory statements in letters to president and other public officials opposing appointment 
of subject as U.S. Attorney).

303. Cal. Motor Transp., 404 U.S. at 510.
304. Id. at 512 (internal quotation marks omitted).
305. Grip-Pak Inc., v. Ill. Tool Works, Inc., 694 F.2d 466, 473 (7th Cir. 1982).
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immunized. . . .”306 The Court reached this conclusion by construing the 
antitrust laws in light of First Amendment values and thereby avoided the 
First Amendment question that the Seventh Circuit’s construction would 
have presented.307

A similar question was presented in BE & K Construction Co., where the 
NLRB found certain unsuccessful litigation to be an unfair labor practice 
because it was motivated by a desire to retaliate against protected labor 
organizing, without any finding that the unsuccessful suit was objectively 
baseless. The Supreme Court again avoided the First Amendment question 
by holding that the National Labor Relations Act (“NLRA”) does not pro-
hibit all unsuccessful lawsuits involving a retaliatory motive.308 It reserved 
the issue of whether objectively grounded lawsuits could be considered 
unfair labor practices if they “would not have been filed but for a motive 
to impose the costs of the litigation process, regardless of the outcome, in 
retaliation for NLRA protected activity. . . .”309

Whether unsuccessful but reasonably based lawsuits can be declared un-
lawful based solely on an unlawful purpose is a “difficult constitutional 
question.”310 Plainly, an arguably meritorious lawsuit cannot be enjoined, 
but the First Amendment permits some after-the-fact penalties where prior 
restraints are forbidden.311 Still, mere lack of success does not mean that 
a lawsuit is without First Amendment value. “[T]he ability to prosecute 
even unsuccessful suits adds legitimacy to the court system as a designated 
alternative to force.”312 Moreover, the class of unsuccessful suits

includes a substantial proportion . . . involving genuine grievances because the 
genuineness of a grievance does not turn on whether it succeeds. Indeed, this 
is reflected by our prior cases which have protected petitioning whenever it is 
genuine, not simply when it triumphs. Nor does the text of the First Amend-
ment speak in terms of successful petitioning—it speaks simply of “the right 
of the people . . . to petition the Government for a redress of grievances.”313

In a prior case, the Court had analogized baseless lawsuits to false state-
ments of fact, which also are not protected by the First Amendment.314 

306. Prof’l Real Estate Investors v. Columbia Pictures Indus., 508 U.S. 49, 60 (1993).
307. BE & K Constr. Co. v. NLRB, 536 U.S. 516, 525 (2002).
308. Id. at 536–37 (construing 29 U.S.C. § 158(a)(1) (2000)).
309. Id. The four justices who concurred only in part (Breyer, Stevens, Souter, and Gins-

burg), plus two fully concurring justices (Scalia and Thomas), observed that the Court’s 
opinion suggested that the Court would construe the labor laws, like the antitrust laws, to im-
munize all objectively grounded litigation. Id. at 537 (Scalia, J., concurring) & 540 (Breyer, J., 
concurring in part and concurring in the judgment).

310. Id. at 532.
311. Id.
312. Id. 
313. Id. (citations omitted).
314. Id. at 530 (quoting Bill Johnson’s Rests., Inc. v. NLRB, 461 U.S. 731, 743 (1983)).
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But this analogy would not apply to lawsuits that are unsuccessful but 
had a reasonable basis because a suit that is lost is not necessarily proven 
false: “At most it means the plaintiff did not meet its burden of proving its 
truth. That does not mean the defendant has proved—or could prove—the 
contrary.”315

Even some false statements are protected, not for their own sake, but 
because “ ‘[t]he First Amendment requires that we protect some falsehood 
in order to protect speech that matters.’ ”316 The need for such protection is 
based on the imperative that “ ‘the freedoms of speech and press [receive] 
that ‘breathing space’ essential to their fruitful exercise.’ ”317 The require-
ment that a public official suing for defamation demonstrate with clear 
and convincing evidence that false statements were made with knowledge 
or with reckless disregard for their falsity is one example of such “breath-
ing space” protection.318 Similar protection might extend to objectively 
grounded but unsuccessful suits in order to avoid chilling the right to file 
meritorious suits.

Indeed, the Court has emphasized that needed breathing space in protect-
ing the right to litigate. In NAACP v. Button,319 it struck down obstructions 
to the right to provide collective support for litigation, emphasizing that laws 
touching on First Amendment rights, including the right to petition, must 
be drafted with narrow specificity:

[S]tandards of permissible statutory vagueness are strict in the area of free 
expression. . . . It makes no difference that the instant case was not a crimi-
nal prosecution and not based on a refusal to comply with a licensing 
requirement. . . . [T]he danger [is] tolerating, in the area of First Amendment 
freedoms, the existence of a penal statute susceptible of sweeping and im-
proper application. These freedoms are delicate and vulnerable, as well as 
supremely precious in our society. The threat of sanctions may deter their 
exercise almost as potently as the actual application of sanctions. Because 
First Amendment freedoms need breathing space to survive, government may 
regulate in the area only with narrow specificity.320

An analogy has also been drawn to the prohibition on overbroad re-
straints on First Amendment activity, restraints that may be enforced 

315. Id. at 532–33.
316. Id. (quoting Gertz v. Robert Welch, Inc., 418 U.S. 323, 341 (1974)) (emphasis added 

by the Court).
317. Gertz, 418 U.S. at 342.
318. BE & K Constr. Co., 536 U.S. at 531 (citing N.Y. Times Co. v. Sullivan, 376 U.S. 254, 

279–80, 285 (1964)).
319. 371 U.S. 415 (1963).
320. Id. at 432–33.
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even by one whose conduct could validly have been prohibited.321 As 
one commentator argued, “A statute that substantially burdens the fil-
ing of both winning and losing claims would be invalid under the over-
breadth doctrine even though it was intended to regulate and deter losing 
suits.”322

Another First Amendment analogy is also relevant here. “[I]n cases rais-
ing First Amendment issues [the Supreme Court has] repeatedly held that 
an appellate court has an obligation to ‘make an independent examination 
of the whole record’ in order to make sure that ‘the judgment does not 
constitute a forbidden intrusion on the field of free expression.’ ”323 An ap-
pellate court may not defer to trial court fact-finding in such cases.324 This 
rule is particularly applicable in cases where “the question is one of alleged 
trespass across ‘the line between speech unconditionally guaranteed and 
speech which may legitimately be regulated.’ ”325 This necessarily implies 
that courts may not defer to a jury the task of separating protected from 
unprotected conduct. Both drawing and administering the necessary lines 
is best accomplished by insisting on a strong objective standard to protect 
against the risk that a jury will take a hostile view of the motives behind 
generally permissible litigation conduct.

Just as the Supreme Court has construed federal statutes to advance 
First Amendment values and avoid constitutional questions, so, too, should 
courts that shape or interpret state common law on abuse of process.

vii. conclusion

Many abuse of process claims based on allegedly abusive defense can be 
disposed of simply on the ground that the defendant and the insurer have 
not employed any process but have simply engaged in passive and defen-
sive resistance to the plaintiff’s claims. On that ground alone, refusal to 
offer what the plaintiff regards as an adequate settlement and insistence 

321. Carol Rice Andrews, A Right of Access to Court Under the Petition Clause of the First 
Amendment: Defining the Right, 60 Ohio St. L.J. 557, 590 (1999). As Professor Andrews ex-
plains, an overbroad statute is offensive because it goes beyond prohibiting activity that can 
legitimately be regulated under the government’s police power, to reach activity protected 
under the First Amendment. But it takes more than simply a potential improper application 
to invalidate such a statute: the statute must substantially burden activity protected under the 
First Amendment. This is closely related to the doctrine of vagueness: “where a statute does 
not define clearly the point at which its regulation stops, so that the statute arguably bars both 
protected and unprotected behavior.” Id. 

322. Id. This article was cited on another point in BE & K Constr. Co., 536 U.S. at 532. 
Some of the Court’s analysis appears to follow the approach advocated in the article.

323. Bose Corp. v. Consumers Union, 466 U.S. 485, 499 (1984).
324. Id.
325. N.Y. Times Co. v. Sullivan, 376 U.S. 254, 285 (1964).
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that the plaintiff prove the claim asserted ought never to be actionable. 
Moreover, most defensive conduct permitted by the rules of procedure 
will be within the bounds of reasonable defense, as a matter of law.

An essential requirement to establish the tort of abuse of process is an 
illicit collateral purpose. The better-reasoned authorities require illicit 
purpose to be collateral to the litigation in which the process is allegedly 
abused; thus, a purpose to induce a settlement favorable to the party em-
ploying the process is not actionable. This point is supported by the over-
whelming majority of courts that refuse to entertain claims for malicious 
defense. If a defendant is not liable for defending when there was no rea-
sonable ground to do so, it can hardly be right to impose liability when 
there was some reasonable ground to defend but a later jury thinks a more 
generous settlement offer should have been made.

Except in the few jurisdictions with contrary statutes, insurance law re-
futes any suggestion that an insurer has special obligations to make rea-
sonable settlement offers to a third-party claimant. Moreover, the law 
is relatively clear (with few exceptions) that an insurer with reasonable 
grounds to challenge an insured’s claim is free to litigate with its insured on 
the same basis as with any other adversary. This argues strongly against us-
ing the tort of abuse of process to impose limits on the defense of insureds 
that bad faith law does not impose on defending against insureds.

All of these common law and statutory protections for the right to de-
fend reflect and are reinforced by the constitutional protections for that 
right. Courts should make decisions on the scope of tort claims for abusive 
defense with a view to avoiding even arguable infringement on constitu-
tional rights. Given the availability of judicial sanctions for violations of 
procedural rules, there is little or no need for such tort actions, and they 
should rarely or never be allowed.
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