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nee ds. The imaging side of the busine ss hasincreased in imp ortance to B&B and
no w drives the mic  rosco pe sale s.

5. In fact, B&B offer simagi ng s oftwar e packages, inclu dinga package known
as Micro Suite, wh ich allows B&B to provide custo mized ima gin g solution s to its
custo me rs.

6. B&B employs both microscope sales representatives and imaging
specialists. Their territories overlap and im aging specialists work with the sales
rep resentat ives onimag ing system s ales.

7. The fo cus on imag ing drives wh o B&B loo ks for in imagi ng specia list
empl oyees. It looksforsmar tpeop lewhocanascer taincustomer needs ,who have
pr ogr amming capab ilities and who cant hink cr eati vely.

8. Imagin g specia lists typically work  longe r than a 9 to 5 wo rkda y beca use
they must be responsivetotheir customers 'need s.

The Hiring of Armogida and His Job Duties

9. Andr e Domino, a B&B manager, int rod uced Luigi Armog ida (“Armogid a”) -
his nep hew- toB&B. Dominob elieved that Armogid a'scompu ter skillswoul d prove
benefici al to B&B.

10. In seeking emp loyment with B&B, Armo gida represent ed that he had
advanced knowledge of computer hardware, operating systems, software,
net wo rking and prog ram ming lang uages, and an und erstanding of hi gh resolution
ima gin g, includin g ima ge acquisitio n an d st ora ge option s.

11. B&Brelied upont heserepresent ations in hiring Armo gida. He washired
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to sell micr oscop es and to sell and provide custom imagi ng solutio ns to B&B’'s
customer s.

12. Althou gh he wasnot hired to develop a specific patent able prod uct or
invention per se, | find that Armogidawas hiredtod evelop customized imaging
solutions for custom ers. If acustom er required som ething that B&B did not then
of fer ,then B&B’sim aging specialists, such asArmo gida, had the taskof developing
the product.

13 Armogida entered into an Employm ent Agreement in 1998 and then
executed an amend ment to that Agreement in June of 2001. The amend me nt
refl ected Armog ida’'s movet o Clevel and, Ohio.

14. The Agreem ent did not expressly require Armo gidato assign rightsin any
int ellectu al proper ty to B&B, nordid the Agr eementexpr essly addressinvent ing a
particula r pr oduc t.

15. The Agreem ent did,how ever,providethat Armogidawould not com pete,
eit her directl y or indir ectl y, with B&B whil e emp loyed or for a period of t welv e
mo nth s fo llowin g termin atio n. This provision was limited to a one hundred mile
radius of any locality wher e B&B had retained or paid for the full-time s ervices of
any emplo yees.

16. The Agreement also contained a clause prohibiting Armo gida from
removing recordsof sales, service, custom er lists,or any ot her forms, or mattersof
businesspertaining to B&B, or any copiesther eof ,for hisow n use or for the use of

other s.
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17.Tho ugh the term “ ima gin g specia list” was not the n used to describe
Armog ida’ sduties, Armog ida essentia Illy serve d as an ima gin g specia list. He him self
began using the ter m“i maging specialist” to describe his duties at alater date.

18 Armo gidaconsistent ly hel d himself out asan “imaging specialist.” He used
that designation on hisbusinesscard and on hisemail signature. He explained that
he wasan “imaging specialist” because he co uld sell an imaging system based upon
hisunderstanding of how to configure sof tware.

19 Throughout hisemp loyme nt, Armo gidareceived tr aining whi ch enab led
him to better perform hisjob as an imaging specialist. For instance, he attend ed
semi nars ont he us e of i maging soft ware, macr os and pr ogr amming.

20. B&B always paid fo rthe expe nses associated with the train ing semin ars.

21. Armogid a did in fact develop custom imagi ng solutions for B& B's
customer s. He hel ped Domi no in the dev elop ment of s oftwar e for the St. Gobain
pr oject because Domi nowas unab le to customi ze the solution hi mself.

22. The St. Gobain project involved an autom ated imaging system. The
system au tom atic ally searc hed for def ects.

23. Arm ogidaconsistent ly held himself out to ot her s as som eon e wh o had
deve loped a utom ate dand custo mize dim aging system swhileem ploye datB&B. In
a July 25, 2005 letter Armogida represent ed that he had nine years of digital
microscope imaging experience and seven years of ex perience as an imaging
special ist.

24. Armogida himself stated that one of histhen recent projectsinclud ed
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“de velo ping a n autom ate d system to map a crystal fo r optimal sec tion ing befo re
insta lled as a gam ma knif e dete ctor.” See Plaintiff 's Ex. 17. Armog ida also
acknow ledge d that he “provide d com plete cu stom solutio n to tha tco mpa ny to
imp rovetheq uality oft hed etector they manufacture.”ld. He refe renc es “creating
solution s” fo rindividual projec  ts. Id.

Developm ent of the KPICS System

25. The Ohio Bureau of Criminal Investigation (“OHBCP) hasbeena custom er
of B& B for at least ten year s.

26. In February of 2005, David Na vratil, a B&B em ploye e, bro ught Armo gida
to the OHBCIto help him with a mobile cart dem on stration. Navratil introd uced
Armog idato Dale Laux, afo ren sic scien tistwith the OHBCI, as animag ing specia list -
a sof twa re specia list wh o un derstoo d com puters.

27. Following the mo bile cart demonstration, La ux show ed Armo gida the
OHBCl lab and discussed aproduct he had seen on the web made by a comp etitor
which aided in the find ing of sperm on slides. Laux exp ressed an inter est in
purchas ing asystem which woul d automat ically scan aslide to find the sper m.*

28. Armog idaresponded that such asystem coul d be formul ated .

29. Armo gidathen cont acted An drew Hunt, a co-ow ner of B&B, about the
idea for an autom ated sperm finder system. Armogida was excited about the

pr osp ect of d evel opi ng such a system.

o reject, as la cking ¢ redib ility, both Navrat ilI's and Domino’s test imon y that the idea for t he
automated sper mfi nder s ystem pred ated Armogida’s visit tothe OHBCI| ab. Navratiland Domino
agreet hatthereq uest for an automateds ystem cam e from Laux. Laux stat ed, credibl 'y, that he
did notconceive of sucha system until Arm ogida visitedt he lab.

5
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30. Ifindtha tHunt directed Armo gida to pursuethe opportun ity onbeh alf
of B&B in order to provide a custom solution to their custom er-the OHB CI.

31. Byf ax dated F ebrua ry 17, 2005, acting as an em ploye e of B&B, Armogida
forwarded to the OHBCla description of the “Aut om ated Scanni ng System.” In that
fax Armog ida repeat edly identi fies the auto mated scanning s ystem as B&B's
product. He state dtha tB&B had deve loped a serie sofco mplex processin gtoloca te
the sperm , and that the system would autom atically make measurem ent s, cou nt
par ti cles, focus and save i mages. See Plaint iff's Ex. 28.

32. Dom ino ,who was co pied by Armo gida on thisfax , expre ssed hiscon cern
to Armo gida regarding B&B’s ability to deliver the quoted “Aut om ated Scanni ng
System.” Armogidarespond ed that such a system could be customized for the
OHBCl but that he neede d certain equi pment to begin worki ng on the System.
Dom ino then secured the equipment for Armo gida.

33. On March 31, 2005, the OHBCI sub mit ted a purchase order for six
“autom ated sperm ident ifi cation systems .” See Plaint iffs Exhib it 31. (emp hasis
adde d). The purcha se orde rincluded a year of free softwa re support.

34. The System sold to the OHBClalso includ ed an Olymp us BX-61 microscope,
digital ca me ras, mo torized arm s, as well as s of tw are, includin g the Micro Suite
imagi ng softwar e, a macr o record er to automat e fr equent op erat ions, a stage
managert o def ine the path forthe autom ate d ana lysis, an autom ate rt o co llect,
process and analyze images, and an image calculator to perf orm logical and

arith me tica | operatio nson imag es.
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35. The Micro Suite sof twa reisanima ge analysis pac kage thatisd esign edto
support the deve  lopme ntof custom ized ima gin g solution s.

36. The har dwar e thatis used inthe Systemi snot unig ue. The onl y uniq ue
comp one nt of the System isthe algorithm that wasdevelop ed to autom atically find
the sperm.

37. The algo rithmt hatdetectsan dsavesthe location ofthe sperm cells calls
on the fu nction s of the MicroSuite softw are and the mo dules to the System to
manip ulate images , identi fy the sperm cellsand recor d thei r locat ions .

38. It wasthe macrosor algorithm sth at called upon the MicroSuite fu nctions
tha tmade the System anautom ate dsperm findin gsyste m. The same results could
be achieved manual ly.

39. OHBCl understood th at it was purchasing an autom ated sperm finder
systemfro mB&B. | nde ed,the start-upscree n forthe Systematt he OHBCIcurre ntly
ident ifies the System as a “Product of B&B Microscopes.”

40. OHBCl nev er believed th at it was purchasing an aut om ated system from
Armo gida.

41. The sale wouldno thave been made witho uttheco mm itme ntby B&Bto
dev elop the System as an aut omated scanning system.

42. Att he timethe purch ase wasmade, the Systemwa snotfullyauto mated.

43. It was Armo gida'sjob, asthe imaging specialist servicing the OHBCI sale,
to dev elop the al gor ithm whi ch woul d make the System ful ly aut omated

44. He waspaid hissalary, a comm ission and an additional bonu s, asdetailed
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below, for doing such wo rk.

45. Armo gida contin ued to work on the System, as was typical of many
ima ging sales. Both B&B and the OHBCIful ly und erstood th at fur ther develop me nt
of the System was require d.

46. The systemwa sinstalled in June of 2005, and Ar mo gida co ntin uedtod o
additional workto refine the algorithm . Armo gida kept Hunt abreast of hiswork.

47. Ireject aslacking credibility Armo gida'stestimo ny that he wo rked on the
System on hisown time and with B&B’sknow ledge and und erstand ing that he was
doi ng so for hisown p urposes and benefit

48. At each step of the processArmo gidaprovided updatesto B&Bregarding
deve lopme nt of the System, B&B provided fin ancial support, and gave Armogida
ne cessary equipme nt. Such a course of co nduc tis completely inco nsisten t with
Armogid a’srep resentat ionhe was dev elop ing the Systemonhi sownandwi th B&B's
kno wled ge.

49. Indee d, even tually, B&B considered hirin g an oth er em ploye e to he Ip
Armogid a devel op the System.

50. In July of 2005, with Armo gida’'s know ledge and agreem ent , B&B hired
Othman Ab dul Karimt o hel p work ont he d evel opment oft he System.

51. Abdul Karim’'s Co nf iden tiality Agreem entr ecites tha t:

B&B owns and posse sses technical and oth er proprieta ry

information, including sof tware source coderelating to a
“Sperm scanni ng and ident ifi cati on s ystem”

See Plaint iffs Ex. 37 (emphas is added ).

8
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52. Armog ida me t with Andrew Hu nt an d Ab dul Karim on two separa te
occasions todiscussth e fu rther develop ment of the System. Armo gidagave Hunt
acop y of t he al gor it hm.

53. Whilethet estimony was not enti rely clear, it does not app ear that Abd ul
Karim cont ributed in any meaningful way to the develop ment of t he System.
Neit her is it clear how| ong her emained empl oyed with B&B.

54. The name of the System event ually changed from “OASIS” (the Olymp us
Autom ate d Sperm Identif ication System)toth e “KPICS"System. “KP ICS"referre dto
the colo rs of the stain s used onthe slides.

55. Armog id a spent app roxi matel y 1600 hour sbet weent he Summer of 20 05
andJanua ry of 2006 - wh en the KPICSSystemwas fin ally certifie d to useonca sewo rk
-worki ng on dev elop ment oft he System.

56. That translates to roughly 200 eight hour days betwe en the installation
date at the OHBCI in June of 2005 and the cer tificatio n of the KPI CS System i n
Januar y - or 33 eight hour days each mont h.

57. lreject, asincre dible, Armo gida’ s assertion thathe work edthe se ho urs
on “non B&B”time. Rather,|find that he wasworking on the KPICSSystem during
B&B businesshours, as a B&B em ploy ee, and for the specific purpose of delivering
afully autom ated sperm find er system as B&B prom ised the OHBCland asdirected
by B&B.

58. B&B paid Armo gidaa $22,000 com mi ssion on the salesof the KPICSSystem

to the OHBCI. He would not have received the comm ission had he not developed
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the algori thm which automat ed the System.

59. B&B also gave Armogid a a $2,000 check for an “Innovati on Award " in
connecti on wi th the KPICSSystem.

60. Armog ida ca shed both che cks.

61. Armog ida also conti nued to recei ve his $38,000 base salary during this
period of time.

Represent ati ons Regarding O wnership o ft he KPICS System

62. Throughoutthedevelopment of the KPICSSystem ,Armo gidarepresent ed
to B&B and to third parties that the KPICSSystem was owned by B&B.

63. He cont inuously provided B&B own ersTim and Andrew Hunt updateson
hisrefinem ent oft heSystem . Theseup datesareco nsistent witht he understand ing
that the d evel opment and refinement of the System were done for B&B, at B&B's
direct ion and as a B&B empl oyee.

64. Asstated above, had Armo gidatruly been pursuing thisopportunity on
hisown ,ther e wo uld have been nonee dto constantlyinteract with B&Bregarding
the dev elop ment oft he System.

65. Indeed, ina July 10, 2005 mem o to Tim Hunt, Armo gida sugge sted as a
possibility for B&B’sdevelop me nt and protectionof theproduct - the securing of
a col laborat ive gr ant wit ht he OHB Cl. See Plaint iff's Ex. 34.

66. He alsor ecom me nde d tha t B&B obtaina pate nt on the Systemand, sho rt
of ob taining apatent , other wise prot ectthe Sy stembyins talling HASP keys , which

woul d prevent reverse engi neering . See Plaint iff's Exs. 46 and 47.

10
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67. Again ,Armo gida’ sintera ction swith B&Bin th isreg ard are con sistentwith
his und erstand ing that B&B owned the System.

68. As late as March 14, 2006, just a we ek befo re his resign atio n, Armo gida
prepared adevelop mentprop osal for Andrew and Tim Hunt which ident ified the
KPICSSperm Fi nder as a “Produc t of B& B.” See Plaint iff's Ex. 99. It reci tes that, “[i]n
2005, new al gor ithms and method swere dev elop ed by imaging special ists at B&B...
J1d. It direct sint erested parties tocont act B&B for more infor mati on.

69. Armog idaact ually filed for apat ent app licationont he KPICSSystemi n his
own nam e in January of 2006.> He did not disclose thisto B&B at the time.

70. In Febr uary of 2006, Andr ew Hunt sent Armogid a an email regard ing a
summ ary on protectin g the K PICS System. The summ ary rea d, in releva nt part:

B&B Micro scopes is filing pat ent and copy right sont heir
system. With that in hand they plan on continuing
market ing the KPICS Sper m Finder system to forens ic
scientist. They will do this by attend ing several of the
larger show s, doing mailingswith their literature, doing
direct pho ne calls and doin g demo nstratio ns at labs
wh ere poten tial lies. The cost of the shows andtr avelto
lab sare consi der able and wil | call for cons iderab le out lays
on the co mpa ny’s part.

See Plaint iff's Ex. 70.

71. Even thou gh Armo gidareceived thisemail after he had sub mitt ed the

pate nt applica tion inhisown nam e, he rema ine d sil ent about his ac tion s.

% | find irrelevant  the fact that A rmogida has p aid for all costs as sociated wit h the patent
appli cation and pro secuti on. Obvi ously B&B could n ot have paidfor such costs bec ause Arm ogida
failedto discloseth ath ewas pursuing sucha courseofconduct. | have no reason to believe th at
B&B woul d have declined to pay su ch c osts had Ar mogida informed it of h is actions. Indeed, al |of
B&B's indications had b een to the contrary.

11
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72. Indeed, even at the time he was preparing the develop me nt prop osal
refer enced abov e, which identi fies the KPICS System as a “Produc t of B& B,” he d id
so kno wing that B&B was unaw are that he lay claim to the KPICSSystem himself.

73. Ifind that Armo gidaacted in adeceptive manne r tow ard B&B. He acted
disloyal ly and without regard to B&B's best inter est.

74. B&Bfirst learned th at Armo gidaconsidered himself to be the “ow ner” of
the KPICSSystem ono r about March 14, 2006, when Armo gida finally told Tim and
And rew Hunt th at hehad applied for apat ent. Armo gidaprovided the infor mation
only mome ntsbefo rethe three were scheduledtom eetwithattorn eysfo rB&Bto
discussob tai ning a patent or speci al copy right ont he KPICS System.

75. Armo gida’'srepresent ations to third partiesmirror ed th e represent ations
made to B&B -that is,that the KPICSSystem was dev elop ed by and owned by B&B.

76. For instance, the manual Armogida prepared for the KPICS System
provided that anyone needing technical sup port shou ld contact Armo gida of B&B
Microscopes. It alsoin clude d Ar mo gida’ s B&B emai | addr ess. See Plaint iff's Ex. 43.

77. The start up image on t he comp uter for the KPICS System, whi ch
Armogi da creat ed, ident ifies the KPICS Sperm Finder as a “Product of B& B
Micros copes , Ltd.” See Plaint iff's Ex. 55.

78. Armo gida'stestimo ny that hisuse oft he p hrase “a Prod uct of B& B” was
not intended to indicate that B&B owned the KPICS System and was instead
intend ed onlyto suggest that B&Bcou Id, if th e partiesagreed ,distribut e the System

under its private label, isincredible. There is no doc ume ntation suggesting the

12
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parties ever discussed such an approach and Armo gida'stestimo ny isinconsistent
with a Il oth ertestimo nyon reco rd, which | acceptas more cre dible on this poin t.

79. B&Bactively mar keted the KPICSSystemona nati onallev elattw ofor ensic
sho ws.

80. Thefirstshow -the Midwe st Conf ere nce fo r Foren sic Scien tists - was he Id
in St. Louis, Missour i duringt he Fall of 2 005.

81. Armogidadesigned tw obannersto be used at th e Midwe st Conf erence.
The banners advertised the “KPICS Sperm Finder” and the “KPICS Sperm Find er
Light .”*> Bot hb anners identi fy the KPICSSystem asa “Prod uct of B&B.” See Plaint iff's
Exs. 78 and 79.

82. The brochure Armo gidadeve lopedfo rthe MidwestCon fe rence contained
asimila rr epre sentatio n. See Plain tiff 's Ex. 80. It also dir ected inte rested individua Is
to cont act B&B for more inf ormation.

83. B&B made the arrangement sto attend the conference and paid for the
expens es associat ed wit h the conference exc ept for those expens es which
Armog ida did not submit.

84. The demonstration of the KPICSSystem performed at th econferencewas
don e using B&B equipme nt.

85. Armog ida also made numerou s rep resentat ions regard ing the KPICS

System in connect ion w ith a meet ing of t he Ameri can Ac ademy of Forens ic

® The “KPICS Sperm Finder Light"isal ess expens ive version of the KPICS Sper m Finder which
allows a pur chaserto su bsequent ly upgr ade.

13



Case 2:06-cv-00492-DWA  Document 130  Filed 09/25/2007 Page 14 of 36

Scienc es (“AAFS)), held February 20-25, 2006 in Seattle, Washington.

86. For instance, an abstract he prepared to submittothe AAFScont ained the
fo llow ing lang uage:

“KPICSSperm Find er ™de ve lop ed by B&B Microsc op es, Ltd ,
iscurrent ly being validated jointly by the Ohio Bureau of
Criminal Ident ifi cati onand B&B Micros copes Ltdforus ein
fo ren sic labora torie s.

See Plaint iff's Ex. 38 (emphas is added ).

87. Int he app licati on (w hich Armogid asent to Tim and And rew Hunt for their
review), Armo gida states that B&B is the manufact urer / provider of t he KPICS
System a nd wo uld fina ncially supportt he presen tation and that the prese nter -
Armo gida -is a B&B em ploy ee.

88. B&B paid fo rthe booth an dothe rexpe nses associated with the  Seattle
show . See Plaint iff 's Ex. 89. B&B also provided th e equipment necessary to do the
demons tr ations of t he KPICS System. See Plaint iff's Ex. 87.

89. Though Armogid adid not sub mit histr avel expens es, |find cred ible B&B's
asserti on that it would hav e paid the m ha d he submitted the m. Furthe r, | accept
as cre dible the testimo  ny tha t Ar mo gida traditio nally waited until yea r end to
submit his expe nses.

90. The boot h and materials distributed at the AAFSshow relating to the
KPICSSystem identi fied the Systemas a prod uct of B &B.

91. Armog ida also made represen tatio ns abo utthe KP ICS System rela ting to

a join t eff ort with Ro ger Kah n, the Fore nsic Bio logy Directo r ofthe Harris Coun ty

14
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Med ical Exami ner 's Off icer in Houston, Texas,to secure afu nding fr om th e National
Insti tu te of J usti ce (“NIJ").

92. Throug ho utthe Fa Il of 2005,Armogida eng agedin a serie sof ema ils with
Kahnregar dingfu ndi ngfr omt he NIJ. Arm ogid a sentthe email sfrom his B&B emai |
add ress, he i dent ifi es the KPICSSystem as a “Prod uct of B &B”, he u ses the p ronoun
“we” wh en discussing the versions of the KPICSSystem s current ly off ere d and the
refinem ent sbeing made to the System ; he discussesthe resourcesbeing provided
by “our comp any”; and he signsthe emails with his B&B cont act inf or mation. See
Plainti ff's Exs. 57 - 59.

93. The various drafts of the p rop osal to be submit ted to t he NIJ which
Armog ida prepa red refe ren ce “[p]relimin ary wo rk don e by B&B” wit h respectto
autom ated microscope s perm search capability. See Plaintiff 's Exs. 60, 61 (stating
tha t“B&B Micro scope s, Ltd. create danau tom ate dsp erm finde rusingcom me rcia lly
available har dware and sof tware, and te rme d th esystem KPICSSperm Find er.”). The
prop osal also concedes that a numb er of the algorithm sused in the KPICS Sysem
“were dev elop ed by B&B Microscop es’ imagi ng s peci alists.” Id.

94. The prop osal represent sth at B&Bwou ld supply th e HarrisCount y Med ical
Exami ner 'sForensic Biology Labora torywithan autom ate dsp erm searc hsyst em and
train personn el on itsuse and that B&B personn el would imp rove and create new
alg ori thms .

95. Furthe r,t he proposalac know ledge sthat“[ d]levelop me nt thusfar hasbeen

supp ort ed 100% thr ough B &B Micros copes , Ltd.” Id.

15



Case 2:06-cv-00492-DWA  Document 130  Filed 09/25/2007 Page 16 of 36

96. Relying on the sub missions prepared by Armo gida,the NIJapproved the
fir st part oft het wo p art application proces s. See Plaint iffs Ex. 63. Inso doing, it
no ted tha t“[tjo date, dev elo pme ntof this microsco pe systemha sbee n fun ded by
B&B Micros copes , Ltd...."

97. Inmo ving fo rwa rd for furth er conside ratio n of the NIJgran t, Ar mo gida
autho redaFe bruary 26,2006 “letterofco ope ratio n” toKahn . Sgn ific antly, he wrote
the letter onb ehalf of B&B (“[t] his lett er confir ms B&B Micros copes , Ltd. inter est in
conti nued dev elop ment ofan automated sper m detect ion sy stem.” See Pl aint iff's
Ex. 67.

98. Following Armo gida'sresignation from B& B, Armo gida began, for the
first time (ot her than in conjunction with the patent application),represent ing that
the KPICS System wa s his, r ath er tha n B&B’s.

99. For instance, hesold a“KPICSSperm Find er Light” system to the State of
Utah for $38,500, using th e lead for the sale that Tim Hunt had for ward ed to him
wh ile he wasan emp loy ee of B&B. See Plaint iff 'sEx. 98.“Sperm Find er Light” wasone
of the systems bein g ma rke ted by B&B Microsco pes atthe fore nsic sho ws.

100. Armo gida market ed and sold the KPICSSystem on behalf of “Advanced
Imag ing Corp orat ion.” See Plaint iff's Ex. 102.

101. The prof ittha tB&B would ha ve realized o n tha t sale was approx ima tely
$8,000 to $10,000.00.

102. Armogida developed marketing mater ials on behalf of Advanced

Imaging Corporation which referenced the KPICS System. No mention in such

16
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mater ialsis mad et o B&B. See Plaint iff's Ex. 100.

103. Also after Armogid a resigned , he att ended a works hop of forensi ¢
scient ists in Richfield, Ohio in May of 2006. Armo gida distributed information
relating to the KPICS System to those in attend ance. The information did not
contai nany refer encet o B&B.

Destruc tion of Comp ute r Data

104. On March 6, 2006, B&B conduct ed a sales and training meeti ng in
Pittsburgh , Pennsylvania. All sales repre sentative s and ima gin g specia lists we re
require d to attend.

105. During the meeting, B&B requested that all represent atives and
specialists turnintheir lapt ops sothat avend or coul d install an up grade to B&B's
email system.

106. Armo gidaleft the me eting ostensibly to retrieve hislaptop, but never
return ed.

107. Instead, Armo gida sequestered himse If in his hotel room during the
eveni ng of March 6, 2006 through the early morning hours of March 7, 2007,
ignoring repeated phon e callsand knoc ksont he d oor , and selectively deleted and
ove rwrote thousa nds of files from the laptop.

108. Having finished the task, Armo gidaleft th elaptop with aco-wo rker then
ret urned homet oattend totheneeds ofhi sfather who had been hos pitalized.

109. B&Bretained Ideal Int egrations to performafor ensicexaminationof the

laptop.
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110. The examinationr evealed that Armo gida had deleted or overwritten
every file relating to the KPICS System, including: the OHBCI; “grant s”; “patent ”;
“brochure”; “sof tware design”; “Testing Jan 2006 Version 3_9 8 4 7"; and “Banne r.”

111. The examinat ion alsorevealed that Armogidahad deleted or overwritten
ma ny file s/fo Iderswhich didn ot relate to the KPICS System, but wh ich pertain edto
ot her B&B business, such as: “DSU Info rma tion”; “DSU Custom er Present ation”;
“Com parison of Com petitors”, “Custom er Cont acts”; “Custom ers”; “Invent ory”;
“Order s”; “Pricing”; “Quot es”; “New Quot es” and “St. Gobain Stage.”

112. Ifin dtha tArmo gida too k such action sinten tion allyan dforthe purpose
of depriving B&B of vital inf or mation relating to the KPICSSystem . Armo gida knew
that hi slaptop comp uter contai ned the only copy oft he algorithm for the KPICS
System to which B&B had access. By deleting that inf ormation, Armo gida ensured
that B&B coul d not market , sell and /or distributethe KPICS System.

113. B&B paid $1,400 for the forensic examinat ion.

Invento ry

114. Ann Hunt is B&B’'s Office Manager .

115. Ann Hunt, together with other B&B emp loyees, handles and tracks
inve nto ry con trol.

116. B&B had a written inventor y policy in place during Armog ida’'s
em ployme nt. Tha tpoli cy provided th atallde monstration equipme ntan dinven tory
was the respons ibility of eachsales andserv icerep resentat ive.SeePlaint iff's Ex.105.

117. Following Armo gida’'s sep aratio n from em ploy me nt, B&B claime d that
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Armog ida ha d faile dtor eturn $38,659.98 ininve nto ry, valued at co st.

118. Ireje ct B&B’'s co nte ntio ninthisrega rd.

119. OnMarch 27,2006 Andr e Dominoar rived at Armogid a’'s house to ret rieve
Armog ida’ srem aining inven tory. D om ino made awrittenrec ord of theinve nto ry
he was collecting. There wasno suggestion that Armo gida had a hidden cache of
inve nto ryhewa swithho Iding from Dom ino. Nordid Dom ino indica tetha tAr mo gida
refus ed to ret urnany oft heinv entor vy.

120. Indee d, B&B did notintroduce any e viden ce indica ting tha t Ar mo gida
actu ally ever possessed any of the inv entor yin qu estion. Most oft heinv entor y B&B
allegesit sent to Armo gidawasdrop ped off at hisresidence and no signature was
req uir ed to verify delivery.

121. Furthe r, B&B’s en tire inve nto ry verific atio n system a ppea red prone to
errors. The emp loyee that maintains records relating to the inventory did not
handl e t he p hysical invent ory .

122. Several other B&B emp loye es testified that it was not unusual for
mis takes to occur with B&B’str acking ofit sinventor vy.

123. | find this testimony to be credible and consistent with the ot her
testimo ny an d eviden ce of rec ord.

124. Thus, in this limited circumstance, | find credible Armogid a's
represent ation that he did not have the invent ory which B&B accuses him of not

ret ur ning.
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Fees an d Costs

125. B&Bincu rredleg alfeestothedat e of trial intheamo unt of $15 5,575.00
and costsin the amount of $18,200.00. The legal fees were based up on sub stant ial
discountsgiven by Attorney Gary Hunt, brot her of B&B co-ow ner sTim and And rew
Hun t.

CONCIUSIONS OF LAW

Owner ship of the KPICS System * - and Count | of Count erclaim °

126. B&B does not ow n the KPICSSystem by virtue of an express assign me nt
clau se in Armog ida’ s employm entcon tract.

127. Absentan express assign me nt of inve ntio n clau se, Penn sylvan ia co urts
consider severalfactorsto determine wh o hasown ership rightsin an invent ion. See

Aet na-Sandard Engineer ing Co.v. Rowl and, 343 Pa. Super. 64, 493 A.2d 1375, 1381

(1985).

128. Thosefactorsinclude: (a)th ejob dutiesth e em ployee has at the time of
the invent ive wo rk; (b)whet her the em ploy ee received com pensation for hisor her
eff orts; and (c) any represent ations made by the employee to the employer and

thi rd part ies regar ding owners hip of the inventi on. Sim Kar Light ing Fixture Co. v.

Genlyte, Inc., 906 F. Supp. 967 (D. N.J. 1995) (applying Penn sylvania law); and

* Because | find that B&B ownst he KPICS System, | decline to issu e con clusions of law on the
alte rnativ e th eorie s B&B set f orth reg ardi ng ow nershi p in tere sts.

® Prior t o trial , Armogida wit  hdrew all counterclaims except for his claim f or a declar ation
of ownership in the KPICS Syst em and tortious interference with pr ospective employment and
busi ne ss relati on s. See Docket No. 123, p. 1. Durin g tri al, Arm ogida withdr ew hisclaim forto rtio us
interference. Id., pg . 2.
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Gruenwald v.Advanced Comp uter Applications,Inc., Pa.Super.  ,730 A.2d 1004,

1013 (1999); see also Teets v. Chromal ly Gas Turbi ne Corp. , 83 F.3d 403 (Fed. Cir. 1996)

(@pplying Florida law, but relying upon th e same cases relied upon in Aetna
Standar d).
129. During the relevant period of time, Armo gida worked as an imaging
special ist, whos e d uties wer eto d evel op custom solutions for B&B's customers .
130. In other words, for each sale, Armo gida was required to “solve a

par ti cular pr obl em.” S ee Uni ver sity Patents , Inc. v. Klingman, 762 F.Supp. 1212,1219-

1220 (E.D. Pa. 1991). Obviou sly, Armog ida wasnotunderane wco ntra ctfo rhire with
respec t t o each prospective sale. Neve rthe less, he wa s required to assess a
custom er’'sneed sand if that custom er required som ething custom , then develop
a custom solution.

131. In this particul ar case, he quoted the OHBCI, as a B&B em ployee, an
autom ated sper m fi nder system.

132. When the OHB Cl submitted a purch ase orderf or the autom ate d sp erm
find er systems, B&B direct ed Armo gid ato d evel op that system and provided him
the necessary equip ment, time and supp ort to accomp lish that goal.

133. Consequen tly, A rm ogida bega n wo rkin g on the inve ntio n pursuan tto
adirec torder from  B&B and as a part of his job duties.

134. Additionally, Armo gidareceived com pensation for th edevelop me nt of
the KPICSSystem. He received $22,000.00 in commis sions ont he sale of t he KPICS

Systems to the OHBCIL
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135. The uncont radicted testimony es tab lished that the sale to the OHB CI
woul d not have g onet hroug hab sent the d evel opment of an automat ed system.

136. The question isnot whet her, in hin dsight, Armo gida believes that the
comm ission isfair com pensation forthe amount of time heput into developing the
KPICSSystem.

137. Clearl y along the way, Armog idabegant o have second thought sabout
hisefforts. | believe these second thou ghtsare wh at led him to begin deceiving
B&B and acting in his ow n inte rest. Neverth ele ss, he was paidaco mm ission as well
as $2,000.00 for an “Innovati on A ward ” for hiswork ont he KPICS System.

138. The fact that Armogida was specifically directed to develop the
autom ate d sp erm fin der, was paid forsuch develo pme ntan d acce pted payme nt,

distingui shes the circumstances in the case at bar from those in Aetna-Sand ard

Engi neering Co. v. Rowland , 343 Pa. Sup er. 64, 493 A.2d 1375 (1985).

139. Finally, it is wel | docu mented that Armo gida rep resented to b oth B&B
and thi rd parties that B&B owned the KPICSSystem.

140. The only time during hisemp loyme nt with B&B that Armo gidadid not
represent the KPICSSystem to be own ed by and apr od uct of B& B,was whe nhe filed
for apatent ont he System, in his own name, and without ever infor ming B&B.

141. Acknow ledging the absence of an express assignme nt of inven tion
clause, and having carefully considered all th e circumstances relating to the
em ployme nt relationship and develop me nt of the KPICSSystem, | conc lud e that , as

a matter of law, B&B is the owner of the KPICS System and is entitled to an
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assignment of t he Prov isional Patent Application No. 60/760,163.

Count sland Il -Theft of Trade Secret s, Unifor m Trade Secret s Act, 12 Pa.C.S.A.§5301°

142. The Pennsyl vania Unifor m Trade Secr ets Act (“PUTSA’), 12Pa.C.SA. §5301
et seq . makes it unlawful to disclose or use the trade secret of another without
co nse nt.

143. The PUTSA def ine s a “trade secret” as:

Information, including a formula, drawing, pattern,
comp ilation including a custom er list, program, device,
me tho d, techn ique o r pr ocess tha t:
(1) Derives independ ent econom ic value,
actual or pote ntia I,fro m notbein ggen erally
known to, and no t being rea dily
ascertainable by proper means by, other
per sons who can obtai n economic value
from itsdisclosure or use.
(2) Is the subjec t of ef forts tha t are
reasonable wunde r the circum stances to
maint ainits secrecy .

12 Pa. C.SA. § 5302.
144. The KPICSSystem constitutesa“trade secret” within the me aning of the
PUTSA

145. B&B engaged in exten sive effortsto deve lop the K PICS System and also

dev oted sub stanti al resour ces to market the KPICS System.

®In Countlofthe Com plai nt, B&B alleg es th at Arm ogida also misappro pria ted a ddit ional
electronic info  rmation such as customer lis ts and telep hone num bers . B&B did not include any
such Propo sed Conclusions of Law re gard ing suc h allegati ons with respe ctto its Thefto f Trade
Secrets in Count |  of its sub missions. Consequ ently, | pr esume that B &B is no longer pu rsuing such
an allegat ion. To the extent that itis, | find that  reliefunder the PUTSA inthisres pectis
unwar ranted , as there w as no sugg estionthat Armogida misap propriat ed cust omer nam esor
tele pho ne numbers.
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146. That the KPICSSystem derives ind epend ent econom ic value, actual or
pot enti al, from not being g eneral ly known, is evidenced bot h fr om A rmog ida’s
eff ortsto patent the System, and the salesto the OHBCl and to the State of Utah.

147. Further, B&B und ertook reasonable eff ortsto maintain the secrecy of
the KPICS System. B&B purcha sed “H ASP keys” and arranged to have them sentto
Armogid afor installation ont he KPICS System.

148. It isunclear whet her th e HASP key swer eev er installed. That th ey might
not have been,how ever, wo uld have been due to Armo gida'sdeceptive actsrather
than B &B’s fail ure t o t ake reas onabl e step s under the ci rcu mst ances.

149. Because B&B reasonably believed, based upon Armog ida's
represen tatio ns,tha tt he HASP keyshadbee ninsta lledandtha tsuch keysprevent ed
rev erse engi neering ,itsfail uretoob tai nnon-d isclosure agreement sfrom the OHBCI
and /or Roger Kahnisnot fatal toits claim.

150. Armo gida'saccessto th e KPICSSystem wasobtained in confidenc e and
only by virtue of his employment with B&B. He “acquired” the trade secret
infor mati on whil e emp loy ed by B&B in a position of tr ust. He was direct ed by B&B
to develop an autom ated system for th e OHBCl. He wasencouraged and required
to refi net hesystem andtomarket thesys temat various for ensicconfer ences. B&B
supported him in seeking grant funding for fur ther de velop me nt. He knew that the
KPICS System wa s own ed by B&B an d should be treate  d as atr ade secret.

151. Armogida took the KPICS System with him when he resigned and

essenti ally began compet ing against B&B. He del eted all refer ences to the KPICS
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System on hislaptop, overwrote the data and refu sed to give B&B acopy after he
resigned -thereby depriving B&B of the trade secret itself.

152. Armog idathe nma rke tedthe KPICS System as hisown property, both to
the State of Utahand to agroup off orensic scient istsin Ohio. In each instance, he
did so wit hout the expr essor impl ied cons ent of B& B.

153. Because Armo gida misappropr iated B&B'strade secret, B&B isentitled
to actual damages of $ 10,000 -represent ing the lost profit on the sale to Utah.

154. Additiona lly, Ifind tha t Ar mo gida’ s actio ns were willful and ma liciou s.
Armog idaspen tmon thsletting B&B belie  vetha thewa swo rkin ginitsb estintere st.
He used B&B’s name, r eput ation, contact s and resour ces to develop the KPICS
System. He then resigne d,takin gwith him the KP ICS System kn ow ing fullwellt hat,
no tonly was he misappropria tinga trades ecret, but thathewo uldsimultane ou sly
be depriving B&B of the ability to use that trade secret. He acted with intent and
with a reck less indiff ere nce to B&B’ srigh ts.

155. B&Bthereforeisentitled to recover exemp lary damagesin th e amount
of $ 20,000, plus attor neys’fees and cost sincur red in thi sacti on, 12 Pa. CSA. § 5304
and 5305.

Count slll and IV - The Comput er Fra ud And Abuse Act, 18 U.S.C.8 1030

156. The Compu ter Fraud and Abuse Act (“CFAA"), 18 U.S.C.§1030isa crimi nal

statut e whi ch p enali zes unaut hori zed accessto comput ers. See P.C. Yonkers , Inc. v.

Celebrations The Party And Seasonal Superstor e, LLC,428 F.3d 504, 510 (3d Cir. 2005).

157. The CFAA also, how ever, con tain sacivilr em edy an d “[e Jmploye rs ... are
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increasing ly taking advant age of the CFAA'scivilre me diesto sue former emp loy ees
and their new com panies who seek a com petitive edge through wrong ful use of
infor mati onfr omt hefo rmer emp loy er's comp ut er system.” P.C.Yonkers , 428 F.3d
at 510 (citat ions omi tt ed) (br acket ad ded).

158. Thecivilreme dyis availableto“[a ]nyperso nwh osuff ersdama ge orloss
by reason of aviolat ion of thi ssection....” 18 U.S.C. 8§ 1030(q).

159. The claimant may bring an action “to obtain comp ensatory damagesand
inju nctive relief or othe requitable relie f.” Id.

160. Howe ver, a civil action isonly available “if the cond uct involves 1 of the
factor s set for th in clause (i), (ii), (i), (iv) or (v) of subsection (a)(5)B).” 18 U.S.C. §
1030(9).

161. That provision reads, in co nte xt, thatwh oe ver:

(5)(A)(i) knowingl y causes the tr ansmi ssion of a prog ram,
infor mati on, c ode, or comma nd, and as aresult of such
conduc t, intenti onally causes damage  wit hout
autho rization , to a protecte d com puter,

(i) intentionally accesses a protected

compute r withou t autho rizatio n, and as a

result of such conduct reckle ssly causes

damage; or

(iii) intentionally accesses a protected

compute r withou t autho rization , and as a

result of such conduct, causes damage; and
(B) by cond uct described in clause (i), (ii), or (iii) of
subparagraph (A), caused ... (i)lossto 1 or more persons
during any 1-year period ... aggregat ing at least $5,000 in
value...

18 U.SC. § 1030(a)(5).

162. Additionally,“[d]am agesfor aviolation involving only cond uct described
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in subsecti on (a) (5)(B)() are limi ted to economic damages .” 18 U.S.C. § 1030(q).

163. Armogid a’'slaptop comp uterconst itutesa“prot ected comput er” wit hin
the meaning of the CFAA See 18 U.S.C. § 1030(e)(2).

164. B&B doe s not clea rly iden tify wh ich provisions of the CF AA Armo gida
viola ted. '

165. Presum ably itsrefe renc e in Paragraph 40 of itsProp osed Conc lusions of
Law to 8§ 1030(a)(5)(A)(i)-(iii)) is meant t o sugge st that Ar mogida vio late d these
particula r subsec tion s.

166. Ireject any contentiont hat Armo gida’'scon duct in accessing th e laptop
compute r pr ovide dto him by B&B and dele ting a nd/orove rwriting B&B  business
files constitut es a violation of § 1030(a)(5)(A)(ii) or (iii).

167. These subsections require that the user access a protected com puter
witho ut authorization. Armogida clearly had authorization to use the laptop in
guestion.

168. To the extent that certain courts have found that once an employee
begi ns violating a duty of loyalty to his emp loyer any aut hori zed access is

wit hdr awn, see Int_ernat _ional Air por t Center sLLCv. Citrin, 440 F.3d 418 (7" Cir. 2006),

Shurgard Stor age Cent ers, Inc. v. Safequar d Self Stor age, Inc., 119 F. Sup p.2d 1121,

1124-25 (W .D. Wash. 2000), | find such cases unp ersuasive and nonb inding for the

reasons set forth in Lockhe ed Martin Corp.v. Speed, 2006 WL 2683058 at * 4 (M.D. Fla.

"It ar gue s th at Arm ogida’s use of scrubbi ng softw are violate d sectio n 1030(e)(8)- but th at
sectio n contains only def initions not a de script ion o f p roh ibi ted a cts.
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Aug. 1, 2006),cite d with approva | by, Brett Senio r & Associateds, P.C., v. Fitzge rald,

Civ. No. 6-1412, 2007 WL 2043377 at * 4 (E.D. Pa. July 13, 2007).
169. The CFAA delineates betwe en author ized and unauthor ized access. The

Citrin and Shurgard courts’ reading of the statute would render this distinction

me aning less.

170. I do, however, findthat Armogida's same conduct does constitute a
violation of § 1030(a)(5)(A)(i). Section 1030(a)(5)(A)(i) is not predicated upon
un autho rized access of a protected com puter. Instead, it is predicated upon
un autho rized damage toacomp uter.

171. Paragra ph 5 of Armo gida’ s em ployme nt contra ct preclude d Ar mo gida
from removing B&B records of sales, service , custom er lists, or other matters of
bu siness pert aining to B&B. See Plaint iff's Ex. 6.

172. There isno dispute that Armo gida acted kno wingly and with i ntent
wh en he dele tedthe fileson thelaptop. Th ose filesinclude d, amon g oth erthin gs,
rec ords of sale s, servic e, custo me rlists and othe rmatters of busin ess pe rtain ing to
B&B - most signi ficant ly - mat ter srelatingt ot he KPICS System.

173. The deletion of th efilesrelating to th e KPICSSystem hav erend ered that
information unavailable to B&B. B&Bisunable to retrieve that data.

174. Consequently, Armo gida'sactions in thisregard caused damage to the
underlying datawithin the me aning of 8§ 1030(a)(5)(A)(i) and (e)(8) .

175. Having d eter mined that B&B has suffered thet ype of har mfor which

civil redress is available, | st ill must determ ine whe the r B&B has sustain ed at lea st
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$5,000 in loss, during any 1 year period, asaresulto f the harm referenced above.
See 18 U.S.C. § 1030(a)(5)(B)() .

176. “Loss”is def ine das “an yreaso nable costtoan yvictim,includin  gtheco st
of respond ing to an of fen se, cond ucting a damage assessme nt, and restoring the
data, program,system,or informationt oitscon ditionp rior to the of fen se, and any
revenu e lost, costincur red, or other consequential damages incurred because of
int err uption of s ervice. See 18 U.S.C. § 1030(e)(11).

177. B&B sustained a loss of $ 1,400 relating t o the costs incurred in
performing a damage assessment. |find such coststo be reasonable under the
circu mstan ces.

178. Additionall y, B&B sustained a loss of $10,000 relating to lost revenue
becaus e of an “int erruptionofs ervice.”

179. Asstated abov e, B&B was dep rived oft he opp ort unit y to sell the KPICS
System whent he d ata related tothe KPICS System was delet ed from Armogid a’s
laptop.

180. B&B had no oth er ac cess to the unde rlyin g algorith m ne cessary to
rep rod ucet he KPICSSystem. Its attemp tstosecur etheinfor mati onfr omt he OHBCI
we re rebuf fe d.

181. Accordingly,the lossoft hed atafr om Armo gida'slaptop con stituted an
int err up tion of service wit hin the meaning of 18 U.S.C.8§ 1030(e)(11)and 18 U.SC.8§
1030(a)G)(B)().

182. | reject, astoo specu lative, B&B’s content ion th at it lost $50,000.00 in
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rev enue fr omt he fir st year of s ales oft he KPICS System.

183. Instead, | find tha t B&B lost $10,000 in profit fro m the sale Armog ida
made of the KPICSSystem to the State of Utah.

184. The $1,4000 cost of conduc ting the damage assessment and the $10,000
in lost profit from the State of Utah sale satisfy the jurisdictional requirement set
fort hin 18 U.S.C. § 1030(a)(5)B)().

185. B&B is entitled to an awar d of d amages in the amount of $1 1,4000
representing the amountsset forth above.

186. Additionally, | find that B&B is entitled to injunctive relief directing
Armo gidatoreturnto B&Balldataheretained from the laptop com puter,including
all data relating to the KPICS System as it e xisted the day he deleted the
inf or mation.

Count sV, Vland VIl - Breach of Contract®

187. B&B seeksan award for wh at it believes constitut e several breaches of
Armog ida’ s employm entcon tractan d/ orthe termsofh isemploym ent.

188. To prevail on its breach of contract claims, B&B must prove: (1) the
existence of acontract, including its essential terms; (2) that Armo gida breached

that cont ract ; and (3)that it suffered har mas aresult. See Ware v. Rod ale Press, Inc.,

322 F.3d 218, 225-226 (3d Cir. 2003) (citat ions omi tt ed).

189. Asstate d above , Armogida wasobliga tedtoke eptrack ofan dreturnall

8 Though the Complaint contained a claim for breach of the duty of loyalty, B&B has not
sub mitted s epar ate findings of fact or conc lusions of law on thisissu e, so | decline to make any
ruli ng sin th isregard.
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inve nto ry att he termin atio n of his employm ent.

190. B&B co nte ndstha tAr mo gidaf ailedtoreturn inven tory value d ata cost
of $3 8,659.98.

191. Forthe reaso ns set fort h above , | reje ct this con ten tion and co nclude
tha t Ar mo gida did not brea  ch thist erm of his co ntra ct.

192. B&B also alleges that Armog ida breached his empl oyment cont ract
inso far as he dele tedinf orm atio n belo nging to B&B from the laptop co mpute r.

193 Asset for th abov e, | agree that Armog idadid delet e, wit hout author ity,
B&B'’s business reco rds.

194 Ifurther conc lud e that B&Bisent itled to $11,400.00 ascom pensation for
such abreac h,repre sentingthe lost profi tr esultin gfrom the deletion andthe cost
of id enti fyi ngt hose fil es actu ally del eted .

195. As stat ed abov e, Armogid a’s empl oyment cont ract also precluded him
from compet ing wit hB&B during or after hisempl oyment

196. Paragra ph 4of his Employm entAgreem entpr ecludedhim from directly
orindire ctly eng aging inthe mic rosco pe or ima gin g busine sson beha If of himse If
or any ot her per son or enti ty, “wit hinone hundr ed mil esofan ylocal ity where B&B
hasretaine dorp aidfo rt he full-time service sofan yperson orpersons,partn ersh ips
or corp orat ions either on an employ ment or an i ndep endent cont ract basis in
pursuit of B &B’s busines s.” See Plaint iff's Ex. 6.

197 B&B contends that, “[f Jollow ing his resigna tion , Armogida active ly

market ed produc ts comp eti ng wi th B&B Micros copes , incl ud ing the KPICSSystem,
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through his web site and through his present ation of the KPICS System and
distributionof mar ket ing mat erialsre garding th e KPICSSystem at the of ficesof the
OHBCI in May of 2006 during t he Midwe st Association of Foren sic Scien tists
Works hop. " See Docket No. 122, p. 24.

198. lagree that ,at aminimu m, Armo gida’'spresent ation of the KPICSSystem
and distribution of marketing materials relating to the KPICS System at the
Conference cons titutes a breach of Paragr aph 4 oft he Emp loy ment Agreement

199. There fo re,inac cordan ce withthe termsoft he Emp loy me nt Agreem ent,
the twel ve mo nth period during wh ich Armogida is preclude dfromco mpe tingsha Il
run fro mthe date of the fin al Order of Court and Armog idais obligate dtop ay all
reasonabl e at tor neys’fees and exp enses incur red in connecti onwi th pursuing this
claim.

Count IX-Unfair Comp etition

200. “A claim of unfair com petition under Pennsylv ania law requires proof
that the defe ndant has ‘passed off ' the goodsof one manufacturer or vend or as
those of anot her ,thuscreating conf usion betwe enhi sown good s,and those of the

rival.” Synt hes (USA)v. Glob us Medical, Inc., Civ. No. 4-1235, 2007 WL 2043184 (E.D. Pa.

July 12, 2007) (cit ati ons omit ted ).

201. Toprevail onits claim of unfair compet ition, B&B must establisht hat it
hadthe right to the exclusive use of the KPICSSystem name ;that Armog idaused a
confusi ngly simil ar name;and thatsu chusecaused alikelihood ofconfus ioni nB&B's

competi tiv e area. See Brody 's Inc. v. Brody Bros., Inc., 308 Pa. Sup er. 417, 421, 454
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A.2d 6 05, 607 (1982) (citation om itted) and J.G. Went worth, S.S.C. v. Settlem ent

Funding LLC,Civ. No. 6-597, 2007 WL 30115 at *1 -3 (E.D. Pa. Jan. 4, 2007) (hol ding that
the test fo rcomm on lawtradem ark infrin geme nt and unf air competition s virtually
ident ical asth etest for tradem arkin fringem ent and unfair com petition under the
Lanh am Act, save for the requirement of an effect on interstate commerce, and
that to e stabli sh aviolation of the Lanham Act, a plaint iff must dem onstrate that
the mark is valid a nd ow ned by pla intif f andtha tthe de fe ndant's use of th e mark
to ident ify good sor servicesislikely to create confusion concerning the origin of
the goods or services).

202. Asset forth above, B&Bwasthe ow ner of the KPICSand assuch, had the
right to the exclusive use of the KPICSname.

203. Armogid a mar keted the KPICS System und er the same name and  as his
own p rod uct .

204. Armo gida market ed the KPICSSystem in B&B’s com petitive area.

205. Consequently, lconc lud e that B&B has succeeded in demonstrating that
Armogid a has engaged in unfair comp eti tion.

206. B&Bisentitled to $10,000 ind amages, rep resenti ng what it woul d have
made on the sale oft he KPICSSystem to th e State of U tah. B&B did not pr of fer any
oth er no n-spe culative evide nce rega rding any sales of the KPICS System Armog ida
comp leted or what the profit from any such sales would have been.

Count X -Conversion

207. B&B seeksto hold Armo gidaliable for conversion relating to hisactions
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regar dingt he KPICSSystem andt he inventor yit cont ends hefai led toretur n. B&B
also contend sthat Armo gida conv erted other B&B businessdata.

208. For the reasons set forth above, B&B has not sustained its burd en of
proofin demons tratingt hat Armogid aconver ted B&B’sinvent ory .

209. Withrespect to the content iont hat B& B convert ed the KPICSSystem,
Pennsylvania law recognizes conv ersion claims based upon trade secrets. See

Amer ican H eari ng A id Associat es, Inc. v. GN ReSound North Am _erica, 309 F. Sup p. 2d

694, 705 (E.D. Pa. 2004) (citat ions omi tt ed).

210. Inord ertosu cceedonits conv ersionc laim, B&B must provet hat: (1) it
ow ns atrade secret; (2)the trade secret wascom mu nicated to Armo gidawithin a
confiden tialrelationship;and (3)Armogidaused th etr ade secrettoB&B ’'sdetrime nt.

Amer ican H eari ng Aid, 309 F. Supp.2d at 705, qu oti ng, Schmi dt, Long & Assoc., Inc.

v. Aetna U .S. Healt hcare, Inc., No. 00-3683, 2001 856946 at * 8 (ED. Pa. July 26, 2001).

211. Asprev ious ly estab lished ,B&B did own atrad e secret -the KPICSSystem.
Thatt rad e secret was communi cated to Armog id awithi naconfi dent ial relat ions hip
andheusedthe tr ade secrettoB&B’ sdetrim entwhe nhe bega nco mpe tingdirec tly
agains t B&B by using the KPICSSystem.

212. Consequently, Ifind that B&B haspr oven itsclaim of conv ersion insof ar
as it relates to the KPICS System and that it is entitted to $10,000 in damages,
represent ing the lost profit on the sale to the State of Utah.

213. B&B has not , how ever, sustained itsburden of proof in demonstrating

that Armog idaconver ted ot her B&B b usinessdat anot related tot he KPICS System.
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Though he may have deleted s uch data from the laptop com puter, a conversion
claim requires more - that the information qualifie d as trad e secrets and that
Armo gidaused such informationt o B&B'sdetriment. B&B did not carry itsburden
of proof inestablishing either that such information qualified astrade secretsor
that , even p resuming such stat us, Armogid a used such informat ion t o B&B's

detrime nt.

khkhkkhkhkhhhkhhhhhkkhkkkk*

ORDER OF CORT

AND NOW, this 25 day of Se ptem ber, 2007, aft er carefu | con sideration, and
for the reasons set forth in the accomp anying Finding s of Fac t and Conc lusions of
Law, | ente rthe follow ing Order:

(1) Armo gida is required to assign the Provisiona | Patent Application No.
60/70,163 to B& B;

(2)Armo gidaisrequired to provide B&Bwith allthe non -personaldatadeleted
from the laptop com puter. Such data shall includ e all inf ormation relating to the
KPICSSystem, inclu dingt he al gor ithm as it existed ont hat day.

(3)Armo gidaisrequired to provide B&Bwitht he KPICSSystem asit existed on
the date of histermination of emp loyment,but noup datesto the System which he
may have made from that date on.

(4) Armogid ais preclud ed from compet ing against B&B foraper iod oftwel ve
mo nth s from the date of this Ord er.

(5) B&Bisentitled to comp ensatory damages in the amount of $11,400 a nd
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exempl ary damages in the amount of $2 0,000.

(6) B&B is ent itled to r easonabl e at tor neys’ fees and costs.

(7) B&B shall submititspro  pose df eesand costswithin two weeks of th e date
of this Ord er. Any objec tion sthereto shall be filedtwowe  eksthereafte r.

Judg ment is ent ered infavor of Plainti ffand against Defend ant. This caseis

closed forthw ith.

BY THE COURT:

/S/ Done tta W. Amb rose

Donett a W. Amb rose,
Chief U. S. District Judge
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