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nee d s.  The  ima gi ng  sid e of  t he busine ss has inc reased  in imp or t anc e t o B&B and

no w drives the mic rosco pe sale s.

5.  In fact,  B&B offer s imagi ng s oftwar e packages,  inclu di ng a package known

as Micro Suite, wh ich  allows B&B to provide  custo m ized ima gin g solution s t o its

custo me rs.

6.  B&B em p loys b o t h  m icroscop e sales r ep resen t at ives and  im ag ing

sp ec ialist s.  The ir  t er r it or ies o ver lap  an d  im ag ing  sp ec ialist s w or k w it h t he sales

rep res entat iv es on imag ing system s ales. 

7.  The fo cus on  imag ing  drives wh o B&B loo ks f o r in imagi ng  specia list

empl oyees.   It  looks for smar t peop le who can ascer tai n cus tomer  needs , who have

pr ogr amming capab il it ies and  who can t hink cr eati vel y.

8.  Ima gin g specia lists typically work  longe r th an  a 9 to  5 wo rkda y beca use

they  mus t be res pons iv e t o t heir  cu stomers ’ need s. 

The Hiring of  Arm og id a an d His Job  Dut ies

 9.  Andr e Domino, a B&B manager, int rod uced  Lui gi A rmog id a (“Ar mogid a”) -

his  nep hew -  t o B& B.  Domino b eli eved  t hat Ar mogid a’s compu ter  skil ls woul d pr ove

benefici al to B&B.

10.  In seek ing  emp loy me nt  w it h B&B, Armo gi d a r ep resent ed  t hat  h e had

ad vanc ed  kn ow led ge  o f co mp ut er  h ard wa re, o p er at ing  syst ems, s of t wa re,

net wo rki ng  an d  p rog ram mi ng  lang uage s, an d  an  und er st and ing  of hi gh  r esol ut ion

ima gin g, includin g ima ge  acquisitio n an d st ora ge  option s.

11.  B&B rel ied  up on t hes e r ep resent at ions  in  hi r ing  Armo gi d a.  He w as h ired
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to sell micr oscop es and to sell and pr ovi de custom imagi ng s olu tio n s to B&B’s

customer s. 

12.  Alt hou gh  h e wa s n ot  h ired  t o d ev elop  a sp ec ifi c p at ent ab le prod uc t  o r

inv ent ion p er  se, I f ind  t hat  Armo gi d a w as h ired to d ev elop  cust om ized  ima gi ng

sol ut ions  f or  cust om er s.  If a cust om er  r eq ui red  som et hi ng  t hat  B&B d id  n ot  t hen

of fer , t hen  B&B’s im ag ing  spec ialist s, such  as Armo gi d a, h ad  t he t ask o f d ev elop ing

the  product.

13  Armo gi d a ent er ed  int o an Employm en t A gr eem ent  in 1998 an d  t hen

ex ec uted an am end me nt  t o t hat  Agr eem ent  in Jun e of  2001.   The am end me nt

refl ected  Armog id a’s move t o Clevel and,  Ohi o. 

14.  The  Ag reem ent  di d  not  exp ressly re q ui re Armo gi d a t o assign  r igh t s in any

int ell ectu al pr oper ty  to B&B,  nor did  the Agr eement expr essly  ad dr ess invent ing a

particula r pr oduc t.

15.  The  Agr eem ent  d id , h ow ev er , p rovide t hat  Arm ogid a w ou ld  n ot  com p et e,

eit her di rectl y o r indir ectl y,  wi th B&B whil e emp loy ed or for a p eri od of t welv e

mo nth s fo llowin g termin atio n.  This provision  wa s limited to a one  h un d re d  m ile

rad ius o f any  loc alit y w her e B&B had  ret ained  o r  p aid  f or  t he  f ull-time s er vices o f

an y emplo yee s.

16.  The A gr eem ent  also co nt ained  a clause p rohi b it ing  Armo gi d a f rom

rem ov ing  recor d s o f sales, ser vice , cust om er  list s, o r  an y ot her  fo rms , or  m at t er s o f

b usines s p er t aini ng  t o B&B, o r  an y cop ies t her eof , fo r  hi s ow n use or  f or  t he use of

other s. 
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 17.Tho ugh  the term “ ima gin g specia li st ” w as not the n used to describe

Armog ida’ s duties, Armog ida essentia lly serve d as an  ima gin g specia list.  He him self

began using the ter m “i maging special ist” to des cri be his  d ut ies at  a later  d ate.   

18  Armo gi d a co nsist ent ly hel d  hi ms el f ou t  as an  “ima gi ng  sp ec ialist .” He used

t hat  d esign at ion on hi s b usines s car d  an d  o n hi s ema il sign at ur e.  He exp lained  t hat

he wa s an  “i ma gi ng  spec ialist ” b ecause he co ul d  sell an  ima gi ng  syst em  b ased  up on

hi s und er st and ing  o f how  t o co nf igu re sof t wa re.

19  Thr ou gh ou t  hi s emp loy me nt , Ar mo gi d a r ecei ved  tr aini ng  whi ch  enab led

hi m t o b et t er  p er fo rm hi s job  as an  ima gi ng  sp ec ialist .  For  inst anc e, h e at t end ed

semi nars  on t he us e of i maging soft ware,  macr os and pr ogr amming.   

20.  B&B always paid fo r t he  expe nse s associa ted with the  train ing  semin ars.

21.  Ar mogid a di d in fact dev elop  custom imagi ng solut ions  for B& B’s

customer s.  He hel ped  Domi no in the dev elop ment of s oftwar e for  t he St . Gobain

pr oject  b ecause Domi no was  unab le to customi ze the solut ion hi msel f.  

22.  The  St . Gob ain p roj ec t  inv ol ved  an  au t om at ed  ima gi ng  syst em .  The

system au tom atic ally searc he d for def ec ts.

23.  Arm og id a cons ist ent ly h eld  h ims el f ou t  t o ot her s as som eon e wh o had

deve loped a utom ate d a nd custo mize d im ag ing  system s while em ploye d at B&B.  In

a Jul y 25, 2005 let t er  Armo gi d a r ep resent ed tha t h e had  n ine year s o f d igi t al

mi cr osco p e ima gi ng  exp er ienc e and  sev en year s o f ex p er ienc e as an  ima gi ng

special ist.   

24.  Arm ogid a h im self  st at ed  t hat  o ne o f  h is t hen  recen t  p ro ject s inc lud ed
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“de velo ping a n au tom ate d sys tem  to map a crystal fo r optimal sec tion ing  befo re

insta lled as a gam ma  knif e dete ctor.”  See Plain tiff ’s Ex. 17.  Armog ida also

ackn ow ledge d that he  “provide d com plete cu stom solutio n to tha t co mpa ny to

imp rov e t he q ua lit y of t he d et ec t or  t hey  m anu fac t ur e.” Id .  He refe renc es “cr eat ing

solution s” fo r individual projec ts. Id.

Deve lo pm ent  o f t he KPICS Syst em

25.  The  Ohi o Bureau  o f Crimi nal  Inv est iga t ion (“OHBCI”) h as be en a cu st om er

of B& B for  at  least  t en year s.  

26.  In Fe bruary of  2005, David Na vratil, a B&B em ploye e, bro ugh t Armo gida

t o t he OHBCI t o hel p  h im wi t h a m ob ile car t  d em on stra t ion.  Navrat il int rod uc ed

Armog ida to Dale  Laux, a fo ren sic sc ien tist with the  OHBCI, as an imag ing  specia list -

a sof twa re specia list wh o un derstoo d com puters.

27.  Fol low ing  t he mo b ile car t  d em ons t rat ion, La ux show ed  Armo gi d a t he

OHBCI lab  an d  di scu ssed  a p rod uc t  h e had  seen  o n t he we b  m ad e b y a co mp et it or

which aid ed in the find ing of  sperm on s lides .  Laux exp res sed  an i nter est  in

pu rchas ing a system which woul d automat ical ly  scan a s lide to find  t he s per m. 1

28.  Armog id a r esp onded  t hat such a s ystem coul d be formul ated .  

29.  Armo gi d a t hen  cont acted An d rew  Hun t , a co -ow ner  o f B&B, ab ou t  t he

id ea fo r  an  au t om at ed  sp er m fi nde r  syst em .  Armo gi d a w as excit ed  ab ou t  t he

pr osp ect of d evel opi ng s uch a system.  
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30.  I find tha t Hunt di re ct ed  Armo gida to pursue the  opportun ity on beh alf

of  B&B in order to provide a  custom  solution  to their custom er - the OHB CI.

31.  By f ax da ted F ebrua ry 17, 2005, a cting  as an em ploye e of  B&B, Armogida

fo rwa rd ed  t o t he OHBCI a d escr ip t ion of  t he “Aut om at ed  Scanni ng  Syst em .”  In t hat

fax A rmog id a r epeat edl y id enti fies  t he auto m ate d sc anning s ystem as B&B’s

product. He  st ate d tha t B&B  h ad deve loped a serie s of co mplex  processin g to loca te

the  sperm , an d  t hat  t he syst em  w ou ld  au t om at ically m ake  m easur em ent s, cou nt

par ti cles, focus  and  save i mages.  See Pl aint iff’s  Ex. 28.

32.  Dom ino , who  was co pied by Armo gida on  this fax , expre ssed his con ce rn

t o Armo gi d a r eg ard ing  B&B’s ab ilit y t o d el iver  t he q uo t ed  “Aut om at ed  Scanni ng

Syst em .”   Armo gi d a r esp ond ed  t hat  suc h a syst em  cou ld  b e cu st omized for  t he

OHBCI b ut  t hat he neede d certa in equi pment  t o b egin worki ng on the System.

Dom ino t hen  secur ed  t he eq ui p me nt  f or  Armo gi d a.

33.  On Mar ch 3 1, 2005, t he OHB CI sub mit ted  a p ur chase o rde r f o r six

“au t om at ed  spe rm  ident ifi cati on s ystems .” See Plaint iff’s  Exhib it  31.  (emp hasi s

adde d).   The  purcha se orde r included a  year of  free  softwa re support.

34.  The  Syst em  sol d  t o t he OHBCI also inc lud ed  an Olymp us BX-61 m icr osco p e,

digital ca me ras, mo torized arm s, as well as s of tw are , includin g the Micro Suite

imagi ng s oftwar e, a macr o r ecord er to automat e fr equent  op erat ions , a stage

ma na ge r t o def ine  the path  for the  autom ate d ana lysis, an  autom ate r t o co llect,

p roc ess an d  an alyze ima ge s, an d  an  ima ge  calcu lat or  t o perf orm  lo gi cal an d

arith me tica l operatio ns on  imag es.
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35.  The Micro Suite sof twa re is an ima ge  ana lysis pac kage  that is d esign ed to

support the deve lopme nt of  custom ized ima gin g solution s.

36.  The har dwar e that is  used  in t he Sy stem i s not uniq ue.  The onl y uniq ue

co mp one nt  o f t he Syst em  is t he algo r it hm  t hat  wa s d ev elop ed  t o au t om at ically f ind

the sperm.  

37.  The algo rithm t ha t detects an d saves the  loca tion  of the  sperm cells calls

on  the fu nc tion s of the  MicroSuite  softw are  an d  the mo dules to the System  to

manip ul ate images , id enti fy the sperm cell s and recor d thei r locat ions . 

38.  It  w as t he ma cr os o r  algo r it hm s th at  called  up on t he Micr oSui t e fu nc t ions

tha t made  the System  an a utom ate d sp erm  f indin g syste m.  The  same  results co uld

be achieved  manual ly .

39.  OHBCI und er st ood th at  i t  w as p ur ch asing  an  au t om at ed  sp er m fi nd er

system fro m B&B.   I nde ed, the  st art-up scree n fo r the  System at t he  OHBCI curre ntly

id ent ifi es t he Syst em  as a “Prod uc t  o f B&B Micr osco p es.” 

40.  OHBCI nev er  be liev ed  th at  it  was  pu rch asing  an aut om at ed  syst em  f rom

Armo gi d a.

41.  The sale  would no t have  been  made  witho ut the co mm itme nt by B&B to

dev elop  t he Sy stem as  an aut omated  scanning system.

42.  At t he  time the  purch ase wa s ma de, the  System wa s not fully auto ma ted.

43.  It  w as Armo gi d a’s job , as t he ima gi ng  spec ialist  ser vicing  t he OHBCI sale,

to dev elop  t he al gor it hm whi ch woul d make the System ful ly  aut omated .  

44.  He w as p aid  h is salar y, a co mm ission and  an  ad d it iona l b onu s, as d et ailed
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b elow , f or  d oi ng  suc h wo rk.

45.  Armo gi da co ntin ue d  t o wo rk o n t he Syst em , as w as t yp ical o f ma ny

ima gi ng  sales.  Bo t h B&B and  t he O HBCI ful ly und er st ood  th at  fur t her  d ev elop me nt

of  the System  was require d.

46.  The system wa s installed in June  of  2005, an d Ar mo gida co ntin ue d to d o

ad d it iona l w or k t o refi ne t he algo r it hm . Armo gi d a kep t  Hun t  ab reast  o f hi s w or k.

47.  I r ej ec t  as lacki ng  cred ib ilit y Armo gi d a’s t est imo ny  t hat  h e wo rked  o n t he

Syst em  o n hi s o wn  t ime  an d  w it h B&B’s kn ow led ge  an d  und er st and ing  t hat  h e wa s

doi ng s o for  hi s own p ur pos es and benefit .  

48.  At  each st ep  o f t he p roc ess Armo gi da p rov id ed  up d at es t o B&B reg ard ing

deve lopme nt of  the  System, B&B provided fin an cia l support, an d gave Armogida

ne cessary equipme nt.  Such a  course  of co nduc t is  co m p le tely inco nsisten t with

Ar mogid a’s rep res entat ion he was dev elop ing the System on hi s own and wi th B&B’s

kno wl ed ge .

49.  Indee d, even tually, B&B  co n sid ered hirin g an oth er em ploye e to he lp

Ar mogid a d evel op the System.  

50.  In Jul y o f 2005, w it h Armo gi d a’s kn ow led ge  an d  ag reem ent , B&B h ired

Othman Ab du l Kari m t o hel p work on t he d evel opment  of t he Sy stem. 

51.  Abdul Karim’s Co nf iden tiality Agreem en t r ec ites tha t:

B&B owns  an d posse sses t echn ica l and oth er proprieta ry
inf or ma t ion,  inc lud ing  sof t wa re sou rce  cod e relat ing  t o a
“Sperm scanni ng and  ident ifi cati on s ystem”

See Plaint iff’s  Ex. 37 (emphas is ad ded ).
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52.  Armog ida me t with Andrew Hu nt an d Ab d u l Karim  on two  separa te

oc casions  t o d iscu ss th e fu r t her  de velop me nt  o f t he Syst em .  Armo gi d a gave Hunt

a cop y of  t he al gor it hm.

53.  Whil e t he t est imony was not enti rel y clear,  i t does  not app ear that  Abd ul

Kari m cont ri bu ted  in any meaningful  way  t o  th e d eve lop ment of t he Sy stem.

Neit her is i t clear how l ong he r emained empl oyed  wi th B&B.

54.  The name of the System event ually  ch an ge d from “OASIS” (t he Ol ymp us

Autom ate d Sperm Identif ica tion  System) to th e “KPICS” Syste m.  “KP ICS” ref erre d to

the  colo rs of  the stain s used on the  slides.

55.  Armog id a spent app roxi matel y 1600 hour s bet ween t he Su mmer of 20 05

an d Janua ry of 2006 - wh en  the  KPICS System was fin ally ce rtifie d to use on ca sewo rk

- worki ng on dev elop ment of t he Sy stem.

56.  That  t ranslat es t o rou gh ly 200 eigh t  h ou r  d ays b et we en t he inst allat ion

dat e at  t he OHB CI in June of 2005 and  t he cer ti f ic atio n  o f  the KPI CS System i n

Januar y - or 33 ei ght  hour  d ays each mont h.  

57.  I r eje ct, as incre dible, Armo gida’ s assertion  that he  work ed the se ho urs

on “no n B&B” t ime .   Rather , I fi nd  t hat  h e wa s w or ki ng  o n t he KPICS Syst em  d ur ing

B&B b usines s h ou rs, as a B&B em p loy ee,  an d  f or  t he sp ec ifi c p ur p ose of  d el iver ing

a f ul ly au t om at ed  sp er m fi nd er  syst em  as B&B p rom ised  t he OHBCI an d  as d irec t ed

by  B&B.

58.  B&B p aid  Armo gi d a a $22,000 com mi ssion on t he sales o f t he KPICS Syst em

t o t he OHBCI.  He w ou ld  n ot  hav e recei ved  t he co mm ission had  h e not  d ev elop ed
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the alg ori thm which automat ed the System.

59.  B&B also gave Ar mogid a a $2,000 ch eck f o r an “I nnovati on A ward ” i n

connecti on wi th the KPICS System.

60.  Armog ida ca she d both che cks.

61.  Armog id a also conti nued to recei ve his  $38,000 b ase salary  d ur ing thi s

p er iod  o f t ime .

Represent ati ons Regarding O wnership o f t he KPICS System 

62.  Thr ou gh ou t  t he d evelopm ent  o f t he KPICS Syst em , Armo gi d a r ep resent ed

to B&B and to thi rd  p art ies t hat the KPICS System was owned by  B&B.  

63.  He cont inu ou sly p rov id ed  B&B o wn er s Tim and  And rew  Hun t  up d at es o n

hi s r efi nem ent  of t he Syst em .  The se up d at es ar e co nsist ent  wi t h t he un d er st and ing

that  t he d evel opment  and  refinement of the System were done for  B&B, at B&B’s

di rect ion and  as a B&B empl oyee.  

64.  As st at ed  ab ov e, had  Armo gi d a t rul y b een  p ur sui ng  t hi s o p p or t un it y o n

hi s o wn , t her e wo ul d  hav e b een  no nee d  to  cons t ant ly int er act  w it h B&B reg ard ing

the dev elop ment of t he Sy stem.

65.  In d eed, in a July 10, 2005 mem o to Tim  Hunt, Armo gida sugge sted as a

p ossib ilit y for   B&B’s de velop me nt  and  pr ot ec t ion of  th e p rod uc t  -  t he secur ing  o f

a col lab orat iv e gr ant wit h t he OHB CI. See Plaint iff’s  Ex. 34. 

66.  He also r ecom me nde d tha t B&B obtain a pate nt on  the  System and, sho rt

of ob tai ning a p atent , other wis e p rot ect the Sy stem by ins tal ling HASP keys , which

woul d pr event rev ers e engi neering .  See Pl aint iff’s  Exs. 46 and 47.  
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67.  Again , Armo gida’ s in tera ction s with  B&B in  th is reg ard are  con sistent with

his  und ers tand ing that  B&B owned  t he Sy stem.

68.  As late  as Marc h  14, 2006, just a we ek  befo re his resign atio n, Armo gida

p rep ared  a d ev elop me nt prop osal f or  And rew  an d  Tim Hunt  w hi ch  id ent ifi ed  t he

KPICS Sperm Fi nder  as a “Pr oduc t of B& B.” See Plaint iff’s  Ex. 99.  It reci tes  t hat,  “[ i]n

2005, new al gor it hms and method s were dev elop ed by  imaging special ists  at  B&B...

.” Id .  It di rect s int eres ted  p art ies t o cont act B&B for more infor mati on. 

69.  Armog id a act ual ly  fi led  for  a pat ent app licati on on t he KPICS System i n his

ow n nam e in Janu ary o f 2006.   He d id  n ot   d isclose t hi s t o B&B at  t he t ime .2

70.  In Febr uary  of  2006, Andr ew Hunt  sent Ar mogid a an email  r egard ing a

summ ary on  protectin g the K PICS System.  The summ ary rea d, in releva nt part:

B&B Mic ro scopes  is fil ing pat ent and copy ri ght s on t heir
syst em .  Wit h t hat  in han d  t hey  p lan on  cont inu ing
market ing the KPICS Sper m Fi nder  system to forens ic
scient ist .  The y w ill d o t hi s b y at t end ing  sev er al o f t he
large r  show s, d oi ng  m ailing s w it h t he ir  lit er at ur e, d oi ng
direct pho ne  calls and doin g demo nstratio ns at labs
wh ere  poten tial lies.  The co st of  the  sho ws an d tr ave l t o
lab s are consi der abl e and wil l call  for  cons id erab le out lay s
on  the co mpa ny’ s part.

See Plaint iff’s  Ex. 70. 

71.  Even t hou gh  Armo gi d a r ecei ved  t hi s ema il af t er  h e had  sub mitt ed  t he

pate nt applica tion  in his own  nam e, he  rema ine d sil en t about his ac tion s.
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72.  Ind eed , even at  t he t ime  h e wa s p rep ar ing  t he d ev elop me nt  p rop osal

refer enced abov e, which id enti fies  t he KPICS System as  a “Pr oduc t of B& B,” he d id

so kno wi ng  t hat  B&B w as unaw are t hat  h e lay claim t o t he KPICS Syst em  h ims el f.

73.  I fi nd  t hat  Armo gi d a act ed  in a d ecep t ive ma nne r  t ow ard  B&B.  He act ed

di sloyal ly  and  wi thout  r egard  t o B& B’s b est  inter est . 

74.  B&B fi r st  le arned  th at  Ar mo gi d a co nsider ed  hi ms el f t o b e t he “ow ner ” of

t he KPICS System  on o r  ab ou t  March  14, 2006, w hen  Armo gi d a f inal ly t ol d  Tim and

And rew  Hun t  th at  he had  ap p lied  for  a pat ent .  Armo gi d a p rov id ed  t he inf or ma t ion

on ly mome nts befo re the  three  were  sche duled to m ee t with attorn eys fo r B&B to

di scuss ob tai ning a p atent  or  speci al copy ri ght  on t he KPICS System.

75.  Armo gi d a’s r ep resent at ions  t o t hi rd  p ar t ies m ir ror ed  th e rep resent at ions

made to B&B - that  is, t hat the KPICS System was dev elop ed by  and owned by  B&B.

76.  For  inst anc e, t he ma nu al Arm og id a p rep ared  f or  t he KPICS Syst em

p rov id ed  t hat  any one  nee d ing  t echni cal sup p or t  shou ld  co nt act  Armo gi d a o f B&B

Micr osco pes .  It also in clude d Ar mo gida’ s B&B emai l addr ess.  See Plaint iff’s  Ex. 43. 

77.  The s tar t up  image on t he comp ut er for the KPICS System,  whi ch

Armogi da creat ed,  ident ifi es the KPICS Sper m Fi nder  as a “Pr oduc t of B& B

Micros copes , Ltd. ” See Pl aint iff’s  Ex. 55. 

78.  Armo gi d a’s t est imo ny  t hat  h is use of t he p hr ase “a Pr od uc t  of B& B” w as

not  int end ed  t o ind icat e t hat  B&B o wn ed  t he KPICS System  and  w as inst ead

int end ed  o nl y t o sug ge st  t hat  B&B cou ld , if  th e p ar t ies ag reed , d ist r ib ut e t he Syst em

un d er  it s p r ivat e lab el , is inc red ib le.  The re is n o doc ume nta t ion sug ge st ing  t he
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p ar t ies ever  d iscu ssed  suc h an ap p roac h and  Armo gi d a’s t est imo ny  is inc ons ist ent

with a ll oth er testimo ny on  reco rd, which  I accept as more cre dible on this poin t.

79.  B&B act iv ely  mar keted  t he KPICS System on a nati onal lev el at tw o for ensi c

sho ws.

80.  The first show  - the  Midwe st Conf ere nc e fo r Foren sic Scien tists - was he ld

in St. Lou is, Missour i du ri ng t he Fall  of 2 005. 

81.  Armo gi d a d esign ed  tw o b ann er s to  be  used  at  th e M id we st  Conf er enc e.

The  b ann ers a dv er t ised  t he “KPICS Sp er m Find er ” and  t he “KPICS Sp er m Find er

Light .”   Bot h b anners  id enti fy the KPICS System as a “Prod uct  of B&B.” See Plaint iff’s3

Exs. 78 and  79. 

82.  The  b roc hu re Armo gi da deve loped fo r t he  Midwest Con fe renc e co nt ained

a simila r r epre sen tatio n. See  Plain tiff ’s Ex. 80.  It also dir ec ted inte rested individua ls

t o co nt act  B&B f or  m or e inf or ma t ion.

83.  B&B ma d e t he ar rang em ent s t o at t end  t he co nf er enc e and  p aid  f or  t he

expens es associat ed wit h t he  co n f erence exc ept  for  t hose expens es which

Armog ida did not submit.

84.  The  d em ons t rat ion of  t he KP ICS Syst em  pe r fo rme d  at  th e co nf er enc e wa s

don e using  B&B equipme nt.

85.  Armog id a also made numerou s rep res entat ions  r egard ing the KPICS

System i n connect ion w it h a meet ing of  t he A meri can Ac ademy of Forens ic
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Scienc es (“AAFS”), h eld  Feb ruary 20-25, 2006 in Seat t le, Washi ng t on.

86.  For  inst anc e, an ab st ract  he p rep ared  t o sub mi t  t o t he AAFS cont ained  t he

fo llow ing  lang uage :

“KPICS Sperm Find er ™, de ve lop ed  b y B&B Mic rosc op es, Ltd ,
is cu r rent ly be ing  val id at ed  jo int ly by  t he Ohio Bureau  o f
Criminal  Ident ifi cati on and B&B Mi cros copes  Lt d for us e i n
fo ren sic labora torie s.

See Plaint iff’s  Ex. 38 (emphas is ad ded ). 

87.  In t he app licati on (w hich Ar mogid a sent to Tim and And rew Hunt  for  t heir

rev iew) , Armo gi da  st ates  t hat B&B is t he manufact ur er / p rov id er of t he KPICS

System a nd wo uld fina nc ially support t he  presen ta ti o n  an d that the prese nte r -

Armo gi d a - is a B&B em p loy ee.

88.  B&B paid fo r t he  b o o th an d othe r expe nse s associa ted with the  Seattle

show . See Pl aint iff ’s Ex. 89.  B&B also p rov id ed  th e eq ui p me nt  n ecessary t o d o t he

demons tr ati ons of t he KPICS System. See Plaint iff’s  Ex. 87. 

89.  Though Ar mogid a d id  not  sub mit  hi s tr avel  expens es, I fi nd cred ib le B&B’s

asserti o n  that it would hav e paid the m ha d he submitted the m.  Furthe r, I  acc ept

as cre dible the testimo ny tha t Ar mo gida traditio n ally wa ited until yea r end to

submit his expe nse s.

90.  The  b oot h and  m at er ials d ist r ib ut ed  at  t he AAFS show  relat ing  t o t he

KPICS System id enti fied  t he Sy stem as  a p rod uct  of B &B.

91.  Armog ida also  made  represen tatio ns abo ut the KP ICS System rela ting to

a join t eff ort with Ro ge r Kah n, the  Fore nsic Bio logy Directo r o f the  Harris Coun ty
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Med ical Exami ner ’s Off ice r  in Ho ust on,  Texas, t o secur e a fu nd ing  fr om  th e Nat iona l

Insti tu te of J usti ce (“NIJ”).  

92.  Throug ho ut the Fa ll of  2005,Armogida  eng aged in a serie s of  ema ils with

Kahn regar di ng fu ndi ng fr om t he NIJ.  Arm ogid a sent the email s from his  B&B emai l

add res s, he i dent ifi es the KPICS System as a “Prod uct  of B &B”,  he u ses t he p ronoun

“w e” wh en d iscu ssing  t he ver sions  o f t he KPICS Syst em s cur rent ly off ere d a nd  t he

refi nem ent s b ei ng  m ad e t o t he Syst em ; h e d iscu sses t he resou rces b ei ng  p rov id ed

b y “ou r  comp any ”; an d  h e sign s t he em ails w it h hi s B&B cont act  inf or ma t ion.  See

Plainti ff’s Exs. 57 - 59.

93.  The v ari ous  dra f ts o f  the p rop osal  t o b e sub mit ted  t o t he NI J which

Armog ida prepa red refe ren ce  “[p]relimin ary wo rk don e by B&B” wit h  r espec t t o

au t om at ed  m icr oscope s p er m sear ch  cap ab ilit y. See Plaint iff ’s Exs. 60, 61 (st at ing

tha t “B&B Micro scope s, Ltd. create d an au tom ate d sp erm  finde r using com me rcia lly

availab le har d wa re and  sof t wa re, an d  te rme d  th e syst em  KPICS Sp er m Find er .”).   The

p rop osal also co nc ed es t hat  a nu mb er  of  t he algo r it hm s used  in t he KPICS Syst em

“were dev elop ed by  B&B Micr oscop es’ imagi ng s peci ali st s.” Id.   

94.  The  p rop osal r ep resent s th at  B&B w ou ld  sup p ly th e Har r is Count y Med ical

Exami ner ’s Forens ic Biol og y Labora tory with an  autom ate d sp erm  searc h syst em  an d

t rain p er sonn el  o n it s use and  t hat  B&B p er sonn el  w ou ld  imp rov e and  creat e new

alg ori thms .  

95.  Furthe r, t he  proposal ac kn ow ledge s t ha t “[ d ]ev elop me nt  t hu s f ar  has b een

supp ort ed 100% thr ough B &B Micros copes , Ltd. ” Id.   
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  96.  Relying  o n t he sub mi ssions  p rep ared  b y Armo gi d a, t he NIJ ap p rov ed  t he

fir st  p art  of t he t wo p art  ap pl icat io n  proces s. See Pl aint iff’s  Ex. 63.  In so d oing,  i t

no ted tha t “[t]o date, dev elo pme nt of  this microsco pe system ha s bee n fun ded by

B&B Micros copes , Ltd. ...”

  97.  In mo ving  fo rwa rd fo r furth er co nside ratio n of  the  NIJ gran t, Ar mo gida

au tho red a Fe bruary 26, 2006 “le tter of co ope ratio n”  to Kahn .  Sign ific an tly, he  wrote

the let ter  on b ehalf of B&B (“[t] his  lett er confir ms B&B Micros copes , Ltd.  inter est  in

conti nued dev elop ment of an  automated  sper m detect ion sy stem.” See Pl aint iff’s

Ex. 67. 

  98.  Fol low ing  Armo gi d a’s r esign at ion fr om B& B, Armo gi d a b eg an,  f or  t he

fi r st  t ime  (ot her  t han  in co nj un ct ion wi t h t he p at ent  ap p licat ion) , r ep resent ing  t hat

the  KPICS System wa s his, r ath er tha n B&B’ s.

 99.  For  in st anc e, he s ol d  a “KPICS Sp er m Find er  Ligh t ” syst em  t o t he St at e of

Ut ah for $38,500, u sin g th e l ead for the sale t hat Tim Hunt  had  for ward ed to him

wh ile he wa s an  emp loy ee of  B&B. See Plaint iff ’s Ex. 98. “Sp er m Find er  Ligh t ” wa s o ne

of  the systems bein g ma rke ted by B&B Microsco pes at the  fore nsic sho ws.

100.  Armo gi d a m arket ed  an d  sol d  t he KPICS Syst em  o n b eha lf of “Ad vanc ed

Imag ing Corp orat ion.” See Plaint iff’s  Ex. 102.  

101. The  prof it tha t B&B  w ou ld ha ve rea lized o n tha t sale  w as approx ima tely

$8,000 t o $ 10,000.00.

102.  Armo gi d a d ev elop ed  m arket ing  mater ials o n b eha lf of  Ad vanc ed

Im aging Corp o rat ion  w h ich  ref erenced  t he KPICS Syst em .  No  m en t ion  in such
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mater ial s is mad e t o B& B. See Plaint iff’s  Ex. 100.

103.  Also after  Ar mogid a res igned , he att ended  a works hop o f  forensi c

scient ist s in Rich fi eld , Ohio  in May o f 2006.  Armo gi d a d ist r ib ut ed  inf or ma t ion

relat ing  t o t he KPICS Syst em  t o t hos e in at t end anc e.  The  inf or ma t ion d id not

contai n any refer ence t o B& B.

Destruc tion  of Comp ute r Data

104.  On March 6, 2006, B&B conduct ed a sales and  t rai ning meeti ng i n

Pittsburgh , Pen nsy lva nia .  All sales repre sen tative s and ima gin g specia lists we re

require d to attend.

105.  Dur ing  t he me et ing , B&B req ue st ed  t hat  all r ep resent at ives an d

special ists  t ur n i n t heir  lapt ops  so t hat a vend or coul d ins tal l an up gr ade to B&B’s

email  system.

106.  Armo gi d a left  t he me et ing  o st ens ib ly t o ret r iev e hi s lap t op , b ut  n ev er

return ed.

107.  Inst ead , Armo gi d a seq ue st er ed  h imse lf in hi s h ot el  r oom  d ur ing  t he

eveni ng o f  March  6, 2006 t h rough  t he ear ly m orn ing h ours o f  March  7, 2007,

ign or ing  r ep eat ed  p hon e calls an d  knoc ks on t he d oor , and  selec t ively de let ed  an d

ove rwrote  thousa nds of  files from  the laptop.

108.  Having  f ini shed  t he t ask, Armo gi d a left  th e lap t op  w it h a co-wo rker  t hen

ret ur ned home t o at tend  t o t he needs  of hi s father  who had been hos pi tal ized.  

109.  B&B ret ained  Id eal  Int eg rat ions  to  pe r fo rm a for ens ic ex am inat ion of  t he

laptop.
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110.  The  exami nat ion r ev ealed  t hat  Armo gi d a h ad  d elet ed  o r  o ver wr it t en

ev er y f ile relat ing  t o t he KPICS Syst em , inc lud ing : t he OHBCI; “gr ant s”; “p at ent ”;

“b roc hu re”;  “sof t wa re d esign ”; “Test ing  Jan 2006 Ver sion 3_9_8_4_7"; an d  “Banne r .” 

111.  The  exami nat ion also  revealed  t hat  Arm ogida had  d elet ed  o r  o ver wr it t en

ma ny file s/fo lders which  did n ot rela te to the  KPICS System, but wh ich  pertain ed to

ot her  B&B b usines s, suc h as: “DSU Info rma t ion” ; “DSU Cust om er  Present at ion” ;

“Com p ar ison of  Com p et it or s”; “Cust om er  Cont act s”; “Cust om er s”; “Inv ent or y”;

“Order s”; “Pr ici ng”; “Quot es”;  “New Quot es” and “St. Gobain Stage.”

112.  I fin d tha t Armo gida too k such  action s inten tion ally an d for the  purpose

of  d ep r iving  B&B o f vit al inf or ma t ion relat ing  t o t he KPICS Syst em .  Armo gi d a knew

that hi s lap top  comp ut er contai ned the only  cop y of t he al gor it hm for  t he KPICS

Syst em  t o wh ich  B&B h ad  access.  By d elet ing  t hat  inf or ma t ion,  Armo gi d a ensur ed

that  B&B coul d not market , sell and / or  d istr ib ut e t he KPICS System. 

113.  B&B p aid  $1,400 f or  t he fo rens ic exam inat ion.

Invento ry

114.  Ann Hunt  is B&B’s Office Manager .  

115.  Ann Hunt , t og et her  w it h ot her  B&B emp loy ees, h and les an d  t racks

inve nto ry con trol.

116.  B&B had a  w rit ten inv entor y pol icy  in p lace du ri ng A rmog id a’s

em ployme nt.  Tha t poli cy pr ovid ed  th at a ll  de m onst ra ti on  eq uipme nt an d inven tory

was the res pons ib il it y of each sales  and serv ice rep res entat iv e. See Plaint iff’s  Ex. 105.

117.  Fol low ing  Armo gi d a’s sep aratio n from em p loy me nt , B&B claime d  t hat
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Armog ida ha d faile d to r eturn  $38,659.98 in inve nto ry, valued at co st.

118.  I r eje ct B&B’s co nte ntio n in this rega rd.

119.  On March 27, 2006 Andr e Domino ar ri ved  at Ar mogid a’s house to ret ri eve

Armog ida’ s rem ain ing  inven tory.  D om ino  made  a written rec ord of  the inve nto ry

he wa s col lec t ing .  The re wa s n o sug ge st ion t hat  Armo gi d a h ad  a hi d d en cach e of

inve nto ry he wa s w it hho ld ing  f rom  Dom ino.  Nor did Dom ino  indica te tha t Ar mo gida

refus ed to ret ur n any of t he inv entor y.

120.  Indee d, B&B  did no t introduce  any e viden ce  indica ting tha t Ar mo gida

actu ally ever  p ossessed any of the inv entor y in qu est ion.  Most  of t he inv entor y B&B

alleg es it  sent  t o Armo gi d a w as d rop p ed  o ff  at  h is r esid enc e and  n o s ign at ur e wa s

req uir ed to ver ify  d eli ver y.

121.  Furthe r, B&B’s en tire inve nto ry verific atio n system a ppea red prone  to

er ror s.  The  emp loy ee t hat  m aint ains r ecor d s r elat ing  t o t he inv ent or y d id  n ot

handl e t he p hys ical  invent ory . 

122.  Sev er al o t her  B&B emp loye es t est ifi ed  t hat  i t  w as n ot  unu sua l f or

mis takes  t o occur  wi th B&B’s tr acking of it s inv entor y.

123.  I find t hi s t est imo ny  t o b e cr ed ib le and  cons ist ent  w it h t he ot her

testimo ny an d eviden ce  of rec ord.

124.  Thus,  in t his  limi ted  ci rcu mst ance, I  fi nd cred ib le Ar mogid a’s

rep resent at ion t hat  h e d id  n ot  h ave t he inv ent ory wh ich  B&B accu ses h im of  n ot

ret ur ning.  
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Fees an d Costs

125.  B&B incu rr ed leg al fees to the dat e of tr ial  in the amo unt  of $15 5,575.00

and  cost s in t he am ou nt  o f $18,200.00.  The  leg al f ees w er e b ased  up on sub st ant ial

d isco un t s g iven b y At t or ney  Gary Hun t , b rot her  o f B&B co -ow ner s Tim and  And rew

Hun t.

CONCLUSIONS OF LAW

Ow ner shi p of  t he KPICS Syst em  - and Count  I of Count erclaim4 5

126.  B&B d oes  not  ow n t he KPICS Syst em  b y v ir t ue  o f an exp ress assign me nt

clau se in Armog ida’ s employm en t con tract.

127.  Absent an  express assign me nt of  inve ntio n clau se, Penn sylvan ia co urts

co nsid er  sev er al f act or s t o d et er mi ne wh o has o wn er shi p  r igh t s in  an  inv ent ion.  See

Aet n a-Sta n da rd  Engineer ing Co. v.  Rowl and,  343 Pa. Super.  64, 493 A.2d 1375, 1381

(1985).  

128.  Tho se fac t or s in clud e: (a) th e j ob  du t ies th e em p loy ee has at  t he t ime  o f

t he inv ent ive wo rk; (b ) w het her  t he em p loy ee recei ved  com p ens at ion fo r  h is o r  h er

eff or t s; an d  (c) an y r ep resent at ions  m ad e b y t he em p loyee  t o t he em p loy er  an d

thi rd  p art ies regar di ng owners hip  of the inv enti on. Sim Kar Light ing Fixt ur e Co.  v.

Genlyte,  Inc ., 906 F. Sup p . 967 (D. N.J. 1995) (ap p lying  Penn sylvani a law ); an d
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Gruenwald  v. Ad vanced  Comp ut er Ap pl icat ions , Inc. , ___ Pa. Sup er.  ___, 730 A.2d 1004,

1013 (1999); see als o Teets  v. Chromal ly  Gas Turbi ne Corp. , 83 F.3d  403 (Fed. Ci r.  1996)

(ap p lying  Flor id a law , b ut  r elying  up on th e sam e cases rel ied  up on in Aet na

Standar d).

129.  Dur ing  t he relev ant  p er iod of  t ime , Armo gi d a w or ked  as an  ima gi ng

special ist,  whos e d ut ies wer e t o d evel op custom solut ions  for  B&B’s cu stomers .  

130.  In ot her  w or d s, f or  each sale, Armo gida wa s req ui red  t o “sol ve a

par ti cul ar pr obl em.” S ee Uni ver sity  Pat ents , Inc.  v. Klingman, 762 F. Sup p.  1212, 1219-

1220 (E.D. Pa. 1991). Obviou sly, Armog ida wa s no t under a ne w co ntra ct fo r hire with

respec t t o ea ch  prospective  sale.  Neve rthe less, he wa s req u ire d to assess a

cu st om er ’s n eed s an d  if t hat  cust om er  r eq ui red  som et hi ng  cust om , t hen  d ev elop

a cust om  sol ut ion.

131.  In t hi s p articul ar  case, h e q uo t ed  t he OHBCI, as a B&B em p loy ee,  an

au t om at ed  sper m fi nder  system.  

132.  Wh en  the OHB CI submitted a  purch ase o rder f or the  autom ate d sp erm

find er systems,  B&B d irect ed  Armo gid a t o d evel op that  system and pr ovi ded  hi m

the necess ary  eq uip ment,  t ime and supp ort  t o accomp lish that  goal .  

133.  Conse quen tly, A rm og ida bega n wo rkin g on  the inve ntio n pursuan t t o

a direc t order from  B&B an d as a part of his job duties.

134.  Ad d it iona lly, Armo gi d a r ecei ved  com p ens at ion fo r  th e d ev elop me nt  o f

the KPICS System.   He r eceived  $22,000.00 in commis sions on t he s ale of t he KPICS

Systems to the OHBCI.  
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135.  The uncont rad ict ed tes ti mony es tab lished  t hat the sale  to  the OHB CI

woul d not have g one t hroug h ab sent  t he d evel opment  of an automat ed system.

136.  The  q ue st ion is n ot  w het her , in hin dsight, Armo gi d a b el iev es t hat  t he

co mm ission is f air  com p ens at ion fo r  t he am ou nt  o f t ime  h e p ut  int o d ev elop ing  t he

KPICS System.

137.  Clearl y along the way,  Armog id a b egan t o have second  t hought s about

hi s eff or t s.  I b el iev e t hes e second  t hou gh t s ar e wh at  led  h im t o b eg in d ecei ving

B&B and acting in his ow n inte rest.  Neverth ele ss, he  was paid a co mm ission  as well

as $2,000.00 for an “I nnovati on A ward ” for  hi s work on t he KPICS System.

138.  The  f act  t hat  Armogida  was  sp ec ifi cally d irec t ed  t o d ev elop  t he

au tom ate d sp erm  fin der, wa s paid fo r such  develo pme nt an d acce pted payme nt,

distingui shes  t he ci r cu ms t anc es in t he case at  b ar  f rom  t hos e in Aet na-St and ard

Engi neering  Co. v. Rowland , 343 Pa. Sup er.  64, 493 A.2d 1375 (1985).

139.  Finall y,  i t is wel l docu mented  t hat Ar mo gi da rep res ented  t o b oth B&B

and thi rd  p art ies t hat B&B owned the KPICS System.

140.  The  o nl y t ime  d ur ing  h is emp loy me nt  w it h B&B t hat  Armo gi d a d id  n ot

rep resent  t he KP ICS Syst em  to  be  own ed  by  and  a pr od uc t  of B& B, was  whe n he fi led

for a p atent  on t he Sy stem, in his  own name, and  wi thout  ev er infor ming B&B.

141.  Acknow led gi ng  t he ab senc e of  an exp ress assign me nt  of inven t ion

clause, an d  h aving  carefu lly cons id er ed  all th e circ um st anc es relat ing  t o t he

em p loy me nt  r elat ions hi p  an d  d ev elop me nt  of  t he KPICS Syst em , I conc lud e t hat , as

a m at t er  o f law , B&B is t he ow ner  o f t he KPICS Syst em  an d  is entitled  t o an
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assignment  of t he Prov isional  Pat ent Ap pl icat ion No.  60/760,163.

Count s I and II - Theft  of  Trade Secret s, Unifor m T rade Secret s Act,  12 Pa.C.S.A. §53016

142.  The Pennsyl vania Unifor m Trade Secr ets  Act  (“PUTSA”), 12 Pa. C.S.A.  § 5301

et seq . m akes it  un law f u l t o  d isclose o r  use t he t rad e secret  o f  ano t her  w it hout

co nse nt.

143.  The PUTSA def ine s a “trade  secret”  as:

In f o rm at ion , includ ing a f o rm ula, d raw ing, p at t er n,
co mp ilati on inc lud ing  a cu st om er  list , p rog ram , d ev ice ,
me tho d, techn ique o r pr oc ess tha t:

(1) Der ives ind ep end ent  eco nom ic value ,
actual or pote ntia l, fro m no t bein g gen era lly
k n o w n  t o , and no t being rea dily
ascer t ainab le by  p rop er  m ean s b y, o t her
per sons  who can obtai n economic val ue
fr om  it s d isclosur e or  use.
(2) Is the subjec t of ef fo rts tha t are
rea son able  unde r t he  circum stan ces to
maint ain i ts  secrecy .

12 Pa. C.S.A. § 5302. 

144.  The  KPICS Syst em  cons t it ut es a “t rad e secret ” wi t hi n t he me ani ng  o f t he

PUTSA.  

145.  B&B e ng aged in ex ten sive ef fo rts to deve lop the K PICS System and also

dev oted  sub stanti al res our ces to market  t he KPICS System.
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146.  That  t he KPICS Syst em  d er ives ind ep end ent  eco nom ic v alue , act ua l o r

pot enti al, f ro m  n o t bei ng g eneral ly  known, is ev id enced bot h fr om A rmog id a’s

eff or t s t o p at ent  t he Syst em , an d  t he sales t o t he OHBCI an d  t o t he St at e of  Ut ah.

147.  Fu r t her , B&B und er t ook  reasona b le eff or t s t o ma int ain t he secrecy o f

the  KPICS System.  B&B purcha sed “H ASP keys” an d  arr an ged  to  have  them  sent to

Ar mogid a for  inst allati on on t he KPICS System.

148.  It  is unc lear  w het her  th e HASP key s wer e ev er  in st alled .  That  th ey  m igh t

not  h ave b een , h ow ev er ,  wo ul d  h ave b een  d ue  t o Armo gi d a’s d ecep t ive act s r at her

than B &B’s fail ur e t o t ake reas onabl e step s under  t he ci rcu mst ances.  

149. Becaus e B&B reasonabl y bel iev ed,  based  up on A rmog id a’s

represen tatio ns, tha t t he  HASP keys had bee n insta lled and tha t s uch key s p rev ent ed

rev ers e engi neering , it s fail ur e t o ob tai n non-d isclosu re agreement s from the OHBCI

and / or  Roger  Kahn i s not fatal  t o i ts  claim.   

150.  Armo gi d a’s access to  th e KPICS Syst em  w as o b t ained  in co nf id enc e and

onl y b y v ir t ue  o f hi s emp loy me nt  w it h B&B.  He “acq ui red ” t he t rad e secret

infor mati on whil e emp loy ed by  B&B in a pos it ion of tr ust.   He was di rect ed by  B&B

t o d ev elop  an  au t om at ed  syst em  for  th e OHBCI.  He  w as enc ou raged  an d  req ui red

to refi ne t he s ystem and to market  the sys tem at var ious  for ensi c confer ences.   B&B

sup p or t ed  h im in seek ing  g rant  f un d ing  f or  fur t her  de velop me nt .  He kn ew  t hat  t he

KPICS System wa s own ed by B&B an d should be treate d as a tr ade  secret.

151.  Armo gi da  to ok t he KPICS Syst em  w it h hi m wh en he resign ed  an d

essenti ally began compet ing agains t B&B. He del eted  all refer ences to the KPICS
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Syst em  o n hi s lap t op , o ver wr ot e t he d at a and  refu sed  t o gi ve B&B a cop y af t er  h e

resign ed  - t her eb y d ep r iving  B&B o f t he t rad e secret  i t sel f.

152.  Armog ida the n ma rke ted the  KPICS System as his own  property, both to

t he St at e of  Ut ah an d  to  a gr ou p  of f or ens ic scient ist s in Ohio.   In each inst anc e, h e

di d so wit hout the expr ess or  impl ied  cons ent of B& B.

153.  Because Armo gi d a misappropr iat ed  B&B’s t rad e secret , B&B is ent it led

t o act ua l d am ages o f $ 10,000 - r ep resent ing  t he lost  p rof it  o n t he sale t o Ut ah.

154.  Additiona lly, I find tha t Ar mo gida’ s actio n s w ere  willful and ma liciou s.

Armog ida spen t mon ths letting B&B belie ve tha t he wa s wo rkin g in its b est intere st.

He us ed B&B’s name, r eput ati o n , contact s and res our ces to dev elop  t he KPICS

System.  He  then  resigne d, takin g with him  the KP ICS System kn ow ing  full well t ha t,

no t only was he  misappropria ting a  trade s ec ret, but tha t he wo uld simultane ou sly

b e d ep r iving  B&B of  t he ab ilit y t o use t hat  t rad e secret .  He act ed  w it h int ent  an d

with a  reck less indiff ere nc e to B&B’ s r igh ts.

155.  B&B t her efo re is ent it led  t o recov er  exemp lar y da ma ge s in  th e am ou nt

of $ 20,000, pl us at tor neys ’ fees  and cost s incur red  in thi s acti on, 12 Pa. C.S.A. § 5304

and 5305.

Count s III and IV  - The Comput er Fra ud And Abuse Act,  18 U.S.C. § 1030

156.  The Compu ter  Fraud and Ab use Act (“CFAA”), 18 U.S.C. § 1030 is a cr imi nal

statut e whi ch p enali zes unaut hori zed  acces s t o comput ers . See P.C. Yonkers , Inc.  v.

Celeb rat ions  The Par ty  And Seasonal Supers tor e, LLC, 428 F.3d  504, 510 (3d Cir. 2005).

157.  The CFAA also, how eve r, con tain s a civil r em edy an d “‘[e ]mploye rs ... are
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inc reasing ly t aki ng  ad vant age of  t he CFAA’s ci vil re me d ies to  sue  f or me r  emp loy ees

and  t hei r  n ew  com p ani es w ho see k a com p et it ive ed ge  t hr ou gh  w rong fu l use of

infor mati on fr om t he fo rmer  emp loy er’s  comp ut er system.’” P.C. Yonkers , 428 F.3d

at 510 (citat ions  omi tt ed)  (br acket ad ded ).

158.  The civil reme dy is ava ilable to “[a ]ny perso n wh o suff ers dama ge  or loss

by  reason of a vi olat ion of thi s sect ion.. . .” 18 U.S.C. § 1030(g).

159.  The  claima nt  m ay b r ing  an  act ion “t o ob t ain co mp ens at or y da ma ge s an d

inju nc tive relief  or othe r equitable relie f.”  Id .

160.  Ho we ver , a civil act ion is onl y availab le “i f t he co nd uc t  inv ol ves 1 o f t he

factor s set  for th in clause (i), (ii ), (iii) , (iv) or  (v) of s ub sect ion ( a)(5)(B).” 18 U.S.C.  §

1030(g).

161.  That provision  reads, in co nte xt, that wh oe ver:

(5)(A)(i) knowingl y causes the tr ansmi ssion of a p rog ram,
infor mati on, c o de , o r comma nd,  and  as a r esul t of s uch
conduc t , int enti onall y caus es damage wit hout
au tho rization , to a protecte d com puter,

(ii) int ent iona lly accesses a p rot ec t ed
co mpute r withou t autho rizatio n , and as a
resul t  o f suc h co nd uc t  r eckle ssly causes
d am age; o r
(ii i) int ent iona lly accesses a p rot ec t ed
co mpute r withou t a utho rization , and as a
resul t  o f suc h co nd uc t , causes d am age; an d

(B) b y cond uc t  d escr ib ed  in clause (i), (ii), o r  (ii i) o f
sub p aragrap h (A), cau sed  ... (i) loss t o 1 o r  m or e p er sons
du ri ng any  1-year per iod  ... agg regat ing at least $5,000 in
val ue.. .

18 U.S.C. § 1030(a)(5).

162.  Ad d it iona lly, “[d ]am ages for  a vi ol at ion inv ol ving  o nl y cond uc t  d escr ib ed
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in subsecti on (a) (5)(B)(i) ar e l imi ted  t o economic damages .” 18 U.S.C.  § 1030(g).

163.  Ar mogid a’s lap top  comp ut er const it ut es a “prot ected  comput er” wit hin

the meaning of the CFAA. See 18 U.S.C. § 1030(e)(2).

164.  B&B doe s not clea rly iden tify wh ich  provisions of  the CF AA Armo gida

viola ted. 7

165.  Presum ab ly it s r efe renc e in Paragrap h 40 of  i t s Prop osed  Conc lusions  o f

Law  t o § 1030(a)(5)(A)(i)-(iii) is me an t t o sugge st tha t Ar m o gida vio late d these

particula r subsec tion s.

166.  I re jec t  any  con t ent ion t hat  Ar mo gi d a’s con d uc t  in  accessing  th e lap t op

co mpute r pr ovide d to him by B&B and dele ting a nd / or ove rwriting B&B  business

fi les cons t it ut es a viol at ion of  § 1030(a)(5)(A)(ii) or  (ii i).  

167.  The se sub sec t ions  r eq ui re t hat  t he user  access  a p rot ec t ed  com p ut er

wi tho ut  aut ho r izat ion .  Arm ogid a clear ly had  aut ho r izat ion  t o  use t he lap t op in

q ue st ion.

168.  To t he ex t ent  t hat  cer t ain co urts have  f ou nd  t hat  o nc e an em p loy ee

begi ns vi olat ing a d ut y of l oyal ty  t o his  emp loy er any aut hori zed  acces s is

wit hdr awn, see Int ernat ional  Air por t Center s LLC v. Cit ri n, 44 0 F.3d  418 (7  Cir.  2006),th

Shur gard  Stor age Cent ers , Inc.  v. Safeguar d Self Stor age, Inc. , 119 F. Sup p. 2d  1121,

1124-25 (W .D. Wash.  2000) , I f ind  suc h cases unp er suasive and  n onb ind ing  f or  t he

reasons  set  f or t h in Loc khe ed  Mar t in Corp . v. Sp eed , 2006 WL 2683058 at  *  4 (M.D. Fla.

Case 2:06-cv-00492-DWA     Document 130      Filed 09/25/2007     Page 27 of 36



28

Aug. 1 , 2006),cite d with approva l b y, Brett Senio r & Associa teds, P.C., v. Fitzge rald,

Civ. No. 6-1412, 2007 WL 2043377 at  *  4 (E.D. Pa. July  13, 2007). 

169.  The  CFAA d el inea t es b et we en au t hor ized  an d  unau t hor ized  access.  The

Cit r in  and  Shurgard  cour t s’ r ead ing o f  t he st at ut e w ould  r end er  t h is d ist inct ion

me an ing less.

170.  I d o,  h ow ev er, fin d t hat  Armo gi d a’s sam e co nd uc t  d oes  cons t it ut e a

viol at ion of  § 1030(a)(5)(A)(i).  Sec t ion 1030(a)(5)(A)(i) is n ot  p red icat ed  up on

un au tho rized access  o f a p rot ec t ed  com p ut er .  Inst ead , i t  is p red icat ed  up on

un au tho rized da ma ge  t o a comp ut er.  

171.  Paragra ph 5 of Armo gida’ s em ployme nt co ntra ct preclude d Ar mo gida

fr om  rem ov ing  B&B recor d s o f sales, service , cust om er  list s, o r  o t her  m at t er s o f

bu siness p ert aining  t o B& B. See Plaint iff’s  Ex. 6.  

172.  The re is no d isp ut e t hat  Armo gi d a act ed  kno wi ng ly an d with i nt ent

wh en  he dele ted the  files on  the laptop.  Th ose  files include d, am on g oth er thin gs,

rec ords of sale s, servic e, custo me r l ists an d othe r matters of  busin ess pe rtain ing  to

B&B - most  signi ficant ly  - mat ter s rel ati ng t o t he KPICS System.

173.  The  d elet ion of  th e fi les re lat ing  to  th e KPICS Syst em  hav e r end er ed  t hat

inf or ma t ion un availab le t o B&B.  B&B is unab le t o ret r iev e t hat  d at a.

174.  Conseq ue nt ly, Armo gi d a’s act ions  in t hi s r eg ard  caused  d am age t o t he

un d er lying  d at a w it hi n t he me ani ng  o f  § 1030(a)(5)(A)(i) and (e)(8) .

175.  Havi ng d eter mined  t hat B&B has suffered  t he t yp e of har m for  whi ch

civil  re dress is ava ilable, I st ill must determ ine  whe the r B&B has sustain ed at lea st
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$5,000 in loss, d ur ing  an y 1 year  p er iod , as a result o f the  h arm refe renc ed  ab ov e.

See 18 U.S.C. § 1030(a)(5)(B)(i) .

176.  “Lo ss” is def ine d as “an y reaso na ble cost to an y victim, includin g the co st

of  r esp ond ing  t o an of fen se, co nd uc t ing  a d am age assessme nt , an d  rest or ing  t he

d at a, pr og ram , syst em , or  in fo rma t ion t o i t s con d it ion p r ior  t o t he of fen se, an d  an y

rev enu e lost , cost incur red , o r  o t her  cons eq ue nt ial d am ages inc ur red  b ecause of

int err up ti on of s erv ice.  See 18  U.S.C. § 1030(e)(11).

177.  B&B sustained a loss of $ 1,400 rel ati ng t o t he cos ts  incurred  in

p er fo rmi ng  a da ma ge  assessme nt .  I f ind  suc h co st s t o b e reasona b le un d er  t he

circu mstan ces.

178.  Ad di ti onall y,  B&B sustained a loss of $10,000 rel ati ng to lo st revenue

becaus e of an “int err up ti on of s erv ice. ”

179.  As stated  abov e, B&B was dep ri ved  of t he opp ort unit y to sell the KPICS

System  w hen t he d ata rel ated  t o t he KPICS System was  d elet ed from Ar mogid a’s

laptop.

180.  B&B ha d no oth er ac cess to the  unde rlyin g  alg o ri th m ne cessary to

rep rod uce t he KPICS System.  Its  at temp ts  t o secur e t he infor mati on fr om t he OHB CI

we re rebuf fe d.

181.  Accor d ing ly, t he loss of t he d at a fr om  Ar mo gi d a’s lap t op  con st it ut ed  an

int err up ti on of ser vi ce wit hin the meaning of  1 8 U.S.C. § 1030(e)(11) and 18 U.S.C. §

1030(a)(5)(B)(i).

182.  I rej ect,  as t oo s pecu lat iv e, B&B’s content io n  th at it  lost  $50,000.00 in
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rev enue fr om t he fir st  year of s ales of t he KPICS System.

183.  Inst ead , I f ind tha t B&B lost $10,000 in profit fro m the  sale Armog ida

ma d e of  t he KPICS Syst em  t o t he St at e of  Ut ah.

184.  The $1 ,4000 cost  of conduc ti ng the damage assessment and the $10,000

in lost  p rof it  f rom  t he  State of  Ut ah sale sat isfy  t he jur isd ict iona l r eq ui rem ent  set

fort h i n 1 8 U.S.C. § 1030(a)(5)(B)(I).

185.  B&B is ent it led  t o an awar d of d am ages in the amount of $1 1,4000

rep resent ing  t he am ou nt s set  f or t h ab ov e.

186.  Ad d it iona lly, I f ind  t hat  B&B is ent it led  to  inj un ct ive rel ief d irec t ing

Armo gi d a t o ret ur n t o B&B all d at a h e r et ained  f rom  t he lap t op  com p ut er , inc lud ing

all d at a r elat ing  t o t he KPICS Syst em   as it e xist ed  t he d ay h e d elet ed  t he

inf or ma t ion.

Count s V , VI an d VII - Bre ach of  Con t ract 8

187.  B&B seek s an aw ard  fo r  wh at  it  b el iev es cons t it ut e sev er al b reaches  o f

Armog ida’ s employm en t con tract an d / or the  terms of h is employm en t.

188.  To  p revail on  it s b reach  o f  con t ract  claim s, B&B m ust  p rove: (1) t he

ex ist enc e of  a co nt ract , inc lud ing  it s essen ti al t er ms ; (2) t hat  Armo gi d a b reached

that  cont ract ; and (3) that  i t suffered  har m as  a res ul t.  See Ware v.  Rod ale Press, Inc.,

322 F.3d  218, 225-226 (3d Cir. 2003) (citat ions  omi tt ed) .

189.  As state d above , Armogida  was obliga ted to ke ep track  of an d return all

Case 2:06-cv-00492-DWA     Document 130      Filed 09/25/2007     Page 30 of 36



31

inve nto ry at t he  termin atio n of  his employm en t.

190.  B&B co nte nds tha t Ar mo gida f aile d to return  inven tory value d at a cost

of $3 8,659.98.

191.  For t he  reaso ns set f o rt h  above , I reje ct this con ten tion  and co nc lude

tha t Ar mo gida did not brea ch  this t erm  of his co ntra ct.

192.  B&B also al leg es that  Armog id a b reached  hi s empl oyment  cont ract

inso fa r as he dele ted inf orm atio n belo ng ing  to B&B from  the laptop co mpute r.

193  As set  for th abov e, I agree that  Armog id a d id  d elet e, wit hout author it y,

B&B’s business reco rds.

194  I f ur t her  conc lud e t hat  B&B is ent it led  t o $11,400.00 as com p ens at ion fo r

such  a breac h, repre sen ting the  lost profi t r esultin g from  the  deletion  and the  cost

of id enti fyi ng t hose fil es actu ally del eted .  

195.  As stat ed abov e, Ar mogid a’s empl oyment  cont ract  also pr eclu ded  hi m

from compet ing wit h B& B d ur ing or after  hi s empl oyment . 

196.  Paragra ph 4 o f his Employm en t Agreem en t pr ec luded him  from  directly

or indire ctly eng ag ing  in the mic rosco pe or ima gin g busine ss on  beha lf of  himse lf

or any ot her per son or enti ty , “wit hin one hundr ed mil es of an y local it y where B&B

ha s reta ine d or p aid fo r t he  f ull-time service s o f an y person  or persons, partn ersh ips

or corp orat ions  ei ther  on an employ m en t o r an i ndep endent  cont ract  b asis in

pu rsuit  of B &B’s b usines s.” See Pl aint iff’s  Ex. 6.

197  B&B co n te n d s th at, “[f ]ollow ing  his resigna tion , Armogida  active ly

market ed pr oduc ts  comp eti ng wi th B&B Micros copes , incl ud ing the KPICS System,
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t hr ou gh  h is w eb  sit e and  t hr ou gh  h is p resent at ion of  t he  KPICS Syst em  an d

d ist r ib ut ion of  mar ket ing  mat er ials re gard ing  th e KPICS Syst em  at  t he of fi ces o f t he

OHBCI in May of 2006 during t he  Midwe st Associa tion  of  Foren sic  Scien tists

Works hop. ” See Docket No. 122, p . 24. 

198.  I ag ree t hat , at  a mi ni mu m,  Armo gi d a’s p resent at ion of  t he KPICS Syst em

and  d ist r ib ut ion of  m arket ing  m at er ials r elat ing  t o t he KPICS Syst em  at  t he

Conference cons ti tu tes  a b reach of Paragr aph 4 of t he Emp loy ment Ag reement . 

199.  There fo re, in ac co rdan ce  with the  terms of t he Emp loy me nt  Agreem en t,

the  twel ve mo nth period during wh ich  Armogida  is preclude d from co mpe ting sha ll

run fro m the  date of  the  fin al Order of  Court and Armog ida is obligate d to p ay a ll

reas onabl e at tor neys ’ fees  and  exp enses  incur red  in connecti on wi th pu rsuing  t his

claim.

Count  IX - Unf air Comp et it io n 

200.  “A claim of  unf air  com p et it ion un d er  Pennsylv ani a law  req ui res p roof

t hat  t he d efe nd ant  h as ‘p assed  o ff ’ t he go od s o f on e ma nu fac t ur er  o r  vend or  as

t hos e of  an ot her , t hu s creat ing  conf usion b et we en hi s own  good s, an d  t hos e of  t he

r ival.” Synt hes  (USA) v. Glob us Med ical, Inc ., Civ. No.  4-1235, 2007 WL 2043184 (E.D. Pa.

July  12, 2007) (cit ati ons omit ted ). 

201.  To p rev ail  on i ts  claim of unfair  compet it ion, B&B mus t est abl ish t hat it

ha d the right to the  exclusive  use  o f the  KPICS System na me ; that Armog ida used a

confusi ngl y simil ar name; and  t hat su ch use caused  a li keli hood of confus ion i n B& B’s

competi tiv e area. See Brody ’s Inc.  v. Brody  Bros., Inc. , 308 Pa. Sup er.  417, 421, 454
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A.2d 6 05, 607 (1982) (ci t at ion om it t ed ) an d  J.G. Went wo r t h,  S.S.C.  v. Set t lem ent

Fund ing  LLC, Civ. No.  6-597, 2007 WL 30115 at  *1 -3 (E.D. Pa. Jan.  4, 2007) (hol d ing  t hat

the  test fo r comm on  law tradem ark  infrin geme nt  an d  unf air  competition  is virtually

id ent ical as th e t est  for  tr ad em ark in fr ing em ent  an d  unf air  com p et it ion un d er  t he

Lanh am  Act , save f o r  t he r eq uirem en t  o f  an  ef f ect  o n  in t erst at e com m erce, and

t hat  to e stabli sh a v iol at ion of  t he Lanh am  Act , a p laint iff  m ust  d em ons t rat e t hat

the  m ark  is valid a nd ow ne d by pla intif f an d tha t the  de fe nda nt’s use of  th e ma rk

t o id ent ify  good s o r  ser vices is likel y t o cr eat e co nf usion co nc er ni ng  t he or igi n of

the goods  or  serv ices ).

202.  As set  fo r t h ab ov e, B&B wa s t he ow ner  of  t he KPICS an d  as suc h,  h ad  t he

r igh t  t o t he exclusive use of  t he KPICS n am e.

203.  Ar mogid a mar keted  t he KPICS System und er the same name and as his

own p rod uct .  

204.  Armo gi d a m arket ed  t he KPICS Syst em  in B&B’s com p et it ive area.

205.  Conseq ue nt ly, I conc lud e t hat  B&B has suc ceed ed  in d em ons t rat ing  t hat

Ar mogid a has engaged in unfair  comp eti ti on.  

206.  B&B is ent it led  t o $ 10,000 in d amages,  rep res enti ng what it  woul d have

ma d e on t he s ale of t he KP ICS Syst em  to  th e Stat e of U t ah.   B&B d id  not  pr of fer  an y

oth er no n-spe cula tive evide nc e rega rding an y sales o f the  KPICS System Armog ida

co mp let ed  o r  w hat  t he p rof it  f rom  an y suc h sales w ou ld  h ave b een .

Count  X - Con ve rsio n 

207.  B&B seek s t o hol d  Armo gi d a liab le fo r  co nv er sion relat ing  t o hi s act ions
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regar di ng t he KPICS System and t he inventor y it  cont ends  he fai led  t o r etur n.  B&B

also co nt end s t hat  Armo gi d a conv er t ed  o t her  B&B b usines s d at a.

208.  For  t he reasons  set  f or t h ab ov e, B&B h as n ot  sust ained  its  burd en of

pr oof in demons tr ati ng t hat Ar mogid a conver ted  B&B’s invent ory .

209.  Wit h r esp ect to the content ion t hat B& B co n ve rt ed the KPICS System,

Pen nsylvani a law  recog ni zes conv er sion claims  b ased  up on t rad e secret s. See

Amer ican H eari ng A id  Associat es, Inc. v.  GN ReSound  North Am eri ca, 30 9 F. Sup p. 2d

694, 705 (E.D. Pa. 2004) (citat ions  omi tt ed) .  

210.  In ord er to su cceed on its  conv ers ion c laim, B&B mus t pr ove t hat:  (1) i t

ow ns a t rad e secret ; (2) t he t rad e secret  wa s com mu ni cat ed  t o Armo gi d a w it hi n a

co nf iden ti al r elati onship ; and  (3) Ar m ogid a used  th e tr ad e secre t to B&B ’s detrime nt.

Amer ican H eari ng  Aid , 309 F. Supp. 2d  at  705, qu oti ng, Schmi dt , Long & Assoc.,  Inc.

v.  Aetna U .S. Healt hcare,  Inc.,  No.  00-3683, 2001 856946 at * 8 (E.D. Pa. Jul y 26, 2001).

211.  As prev ious ly  estab lished , B&B d id  own a trad e secret  - t he KPICS System.

That t rad e secret  was  communi cated  t o  Armog id a wi thi n a confi dent ial  r elat ions hip

an d he used the  tr ade  secret to B&B’ s detrim en t whe n he  bega n co mpe ting direc tly

agains t B&B by  using the KPICS System.

212.  Conseq ue nt ly, I f ind  t hat  B&B ha s pr ov en it s claim of  conv er sion insof ar

as it rela tes to the  KPICS System and tha t it is en titled to $10,000  in  da ma ge s,

rep resent ing  t he lost  p rof it  o n t he sale t o t he St at e of  Ut ah.

213.  B&B has not , how ev er , sust ained  it s b ur d en of  p roof  in d em ons t rat ing

that  Armog id a conver ted  ot her B&B b usines s dat a not rel ated  t o t he KPICS System.
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Tho ug h he ma y h ave d ele ted s uc h d at a f rom  t he lap t op  com p ut er , a co nv er sion

claim req ui res m or e - t hat  t he inf or ma t ion qua lifie d a s trad e secret s an d  t hat

Armo gi d a used  suc h inf or ma t ion t o B& B’s de t r ime nt .  B&B d id  n ot  car ry it s b ur d en

of  p roo f in es t ab lishi ng  eit her  t hat  suc h inf or ma t ion q ua lifi ed  as t rad e secret s o r

that , even p res uming  such s tat us, Ar mogid a used  such i nformat ion t o B& B’s

detrime nt.

***********************

ORDER OF COURT

AND NOW, this   25    da y of Se p t em b er , 2007, aft er  car efu l con sid er at ion,  an dth

fo r  t he reasons  set  f or t h in t he acco mp any ing  Find ing s of Fac t  and  Conc lusions  o f

Law, I ente r t he  follow ing  Order:

(1) Armo gi d a is r eq ui red  t o assign  t he Provisiona l Pat ent  Ap p licat ion No .

60/70,163 t o B& B;

(2) Armo gi d a is required  t o p rov id e B&B wi t h all t he non -p er sona l d at a d elet ed

fr om  t he lap t op  com p ut er.  Suc h d at a shal l inc lud e all inf or ma t ion relat ing  t o t he

KPICS System,  inclu di ng t he al gor it hm as  it exis ted  on t hat day .  

(3) Armo gi d a is re q ui red  to  pr ov id e B&B w it h t he KP ICS Syst em  as it  exi st ed  o n

t he d at e of  h is t er mi nat ion of  emp loy me nt , b ut  no up d at es t o t he Syst em  w hi ch  h e

ma y h ave ma d e fr om  t hat  d at e on.

(4) Ar mogid a is p recl ud ed from compet ing agains t B&B for a per iod  of twel ve

mo nth s from the  date of  this Ord er.

(5) B&B is ent it led  t o co mp ens at or y d am ages in t he am ou nt  of $11,400 a nd
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exempl ary  d amages in the amount of $2 0,000.

(6) B&B is ent it led  t o r easonabl e at tor neys ’ fees  and  cos ts .  

(7) B&B shall submit its pro pose d f ee s and co sts within  two  w ee ks of  th e date

of  this Ord er.  Any objec tion s t he reto  shall be filed two we ek s t he rea fte r.

Judg ment is ent ered  in favor  of Plainti ff and agains t Defend ant.   This  case i s

closed  f or t hw it h.

           BY THE COURT:

  /S/   Done t t a W. Amb rose 

   Donett a W. Amb ros e, 
   Chief U.  S. Dist ri ct Judg e
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