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OF UTAH, et al., Judge Dee Benson
Defendants.

Before the Court is Defendants’ motion pursuant to Rule 12(b)(6) of the Federal Rules of

Civil Procedure, to dismiss this action against all Plaintiffs for lack of standing.
Background

Since the early 1970s, Utah law has prohibited persons from intentionally distributing
material that is deemed “harmful to minors.” See Harmiul to Minors Act, Utah Code Ann. § 76-
10-1206 (2007). In 2005, the Utah legislature extended this prohibition to the Internet. See H.B.
260, 56th Leg., Gen. Sess. (Utah 2005), amended by H.B. 5, 57th Leg., Gen. Sess. (Utah 2007).
The Utah Harmful to Minors Act now requires that internet service providers (“ISPs™), web

| hosts, and content providers take measures to restrict the ability of minors to access pornography

on the Internet.

Plaintiffs argue that the Utah Harmful to Minors Act as amended violates on its face the
United States Constitution. Plaintiffs challenge four provisions of the Act on First Amendment
and/or Commerce Clause grounds. The challenged provisions are:

1. Utah Code § 76-10-1206 expanding Utah law with respect to the

distribution to minors of “harmful to minors” material to apply to
distribution on the Internet (challenged on First Amendment grounds);
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2. Utah Code § 76-10-1233 requiring Utah-connected internet providers to
self-evaluate and label the content of their speech, or to restrict access to
the speech (challenged on First Amendment grounds),
3. Utah Code § 76-10-1231 requiring ISPs to block access to all “harmful to
minors” material upon customers’ requests {(challenged on Commerce
Clause grounds); and
4. Utah Code § 76-10-1205 requiring that ISPs and others not induce
acceptance by customers of “pornographic” material (challenged on both
First Amendment and Commerce Clause Grounds).
With regard to each of the above provisions, Defendants argue that Plaintiffs lack standing and,
therefore, Plaintiffs’ Amended Complaint should be dismissed.
Plaintiffs
In order to appropriately address whether Plaintiffs have standing to challenge the Utah
Harmful to Minors Act as amended, it is necessary to understand who each of the Plaintiffs are.
Plaintiffs consist of fourteen individuals and entities who are content and access providers on the
Internet. Each of the Plaintiffs can be classified generally as falling within one of three groups:
(1) ISPs and Web Hosting Companies; (2) Utah-based Content Providers; and (3) Out-of-State
Content Providers.

Internet Service Providers & Web Hosting Companies:

IPNS of Utah, LLC. (“IPNS”) is an Internet service provider that provides Intermnet access

and web hosting services to customers in and outside of Utah. IPNS is organized in Utah and has
its principal place of business in Salt Lake City, Utah.

RigidTech.Com. Inc. (“RigidTech”) is an Internet service provider that provides Internet

access and web hosting services to customers in and outside of Utah. RigidTech is incorporated

in Utah and has its principal place of business in Salt Lake City, Utah.
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Utah-Based Content Providers:

The Kings English. Inc. is a thirty-year old, locally-owned independent bookstore in Salt
Lake City, Utah. The Kings English Bookstore carries a broad of range of books, publishes a
newsletter with book reviews and other news about books, and hosts frequent readings and
signings by a variety of authors. The Kings English maintains a web site from which 1t
advertises its complete inventory and distributes a monthly Internet newsletter.

Sam Weller’s Zion Bookstore is also a locally owned bookstore in Salt Lake City, Utah.
Sam Weller’s carries a wide variety of new, used, and rare books, and maintains an extensive
online collection available through its website. Sam Weller’s also publishes its newsletter on the
web site.

Nathan Florence is a Salt Lake City artist who sells and displays his artwork on the

Internet, as well as in local and regional galleries. Some of Mr. Florence’s art depicts nude
figures.

W. Andrew McCullough was a candidate for Attorney General of Utah in the 2004
election, and operates a campaign web site. Mr. McCullough anticipates running for state-wide
office again in the future and, therefore, continues to maintain his web site. Mr. McCullough
fears that because his web site shares an Internet Protocol Address with more than 45,000 other,
unrelated sites, some of which may contain material that may be deemed harmful to minors, his
web site may be blocked as a result of the Harmful to Minors Act.

Utah Progressive Network Education Fund, Inc. (“UPNet”} is a coalition of organizations

and individuals committed to promoting social, racial, economic, and environmental justice.

UPNet fears that because their web site shares an Internet Protocol Address with more than 1,700
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other, unrelated sites, some of which may contain material that may be deemed harmful to
minors, their web site may be blocked as a result of the Harmful to Minors Act.

The American Civil Liberties Union of Utah (“ACLU of Utah”) is the Utah affiliate of
the American Civil Liberties Union, a nationwide organization dedicated to defending principles
of liberty and equality embodied in the Constitution. The ACLU of Utah has more than 2,300
members and maintains a web site to further its mission.

Qut-of-State Content Providers:

The Sexual Health Network, Inc. (“The Sexual Health Network™) is an Internet-based

company incorporated in the State of Connecticut. The Sexual Health Network is dedicated to
providing easy access to sexuality information, education and other sexuality resources for
people with disability, chronic illness or other health-related problems.

Comic Book Legal Defense Fund (“CBLDF”) is a nonprofit corporation dedicated to

defending the First Amendment Rights of the comic book industry. CBLDF represents over
1,000 comic book authors, artists, retailers, distributors, and publishers, some of which are
located in Utah.

Association of American Publishers, Inc. (“AAP”) is the national association of the

United States book publishing industry. AAP’s approximately 300 members include most of the
major commercial book publishers in the United States, as well as smaller and nonprofit
publishers, university presses and scholarly associations.

Publisher’s Marketing Association (“PMA™) is a nonprofit trade association representing

more than 4,200 publishers across the United States and Canada, including Utah. The PMA
represents predominantly nonfiction publishers and assists members in their marketing efforts to

the trade.



