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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS NOV - 5 2007
SAN ANTONIO DIVISION CLERK,

DENISE McVEA, )

Plaintiff, ;
Vs. i Civil Action No: SA-07-CA-353-XR
JAMES CRISP, ;

Defendant. g

ORDER DENYING DEFENDANT'S RULE 12(b)(2) MOTION AND GRANTING
DEFENDANT'S RULE 12(b)(6) MOTION

On this date the Court considered James Crisp's Rule 12 Motions, filed July 11, 2007, in the
above-numbered and styled case. The Court DENIES Defendant's Rule 12 (b) (2) motion asserting
lack of personal jurisdiction and GRANTS Defendant's Rule 12 (b) (6) motion for Plaintiff's failure
to state a claim upon which relief can be granted.

FACTUAL BACKGROUND

This dispute arises from statements posted on an internet website named
www.thealamofilm.com in late April of 2006, concerning the research and works of both Denise
McVea and Jeff Dunn as they relate to historical figures from Texas. Plaintiff, asserting proper
diversity jurisdiction in Texas, alleges Defendant's internet postings contained defamatory statements
concerning her work and comments about Jeff Dunn, causing her to suffer damage to reputation and
emotional distress.! Defendant, acknowledging he authored the post on the internet website,

counters that this Court lacks personal jurisdiction over him and, alternatively, Plaintiff fails to state

! Plaintiff's Original Petition at 3-6.
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a claim, subjecting the petition to dismissal under Rule 12(b)(6).”
LEGAL ANALYSIS

Personal Jurisdiction

Defendant asserts that the posting of three communications on an internet website is
insufficient to confer personal jilrisdiction, directing the Court to the Fifth Circuit case Revell v.
Lidov,’ among others. Additionally, Defendant asserts the exercise of personal jurisdiction over him
would offend traditional notions of fair play and substantial justice.

In Revell, the Fifth Circuit relied on thé analysis in Calder v. Jones.* The Court in Calder
found personal jurisdiction in California over a Florida defendant who wrote an allegedly libelous
story concerning the activities of a California resident "based on the 'effects’ of [the] Florida conduct
in California.."* The Court reasoned the allegedly tortious conduct was aimed at California, and the
defendants knew the brunt of the injury would be felt in California where the publication had its
largest circulation.” The Court also expressly rejected any "suggestion that First Amendment
concerns enter into the jurisdictional analysis."”

The Fifth Circuit applied the Calder analysis to the facts in Revell, which included the

posting of an allegedly defamatory article about a Texas resident on an internet bulletin board hosted

?Docket 11 at 1-5.

3317 F.3d 467 (Sth Cir. 2002).
+ 465 U.S. 783 (1984).

3 Id. at 788-89.

8 Id. at 789-90.

71d. at 790.



Case 5:07-cv-00353-XR  Document 29  Filed 11/05/2007 Page 3 of 9

by Columbia University. Distinguishing Calder, the court noted the lack of reference to Texas and
Texas activities by plaintiff Revell in defendant Lidov's article.® Further, the court stated the focal
point of the érticle and harm to be suffered was not in Texas, noting that Lidc;v was unaware that
Revell resided in Texas at the time he posted the article.” The court asserted that "[k]nowledge of
the particular forum in which a potential plaintiff will bear the brunt of the harm forms an essential
part of the Calder test"” and "defendant must be chargeable with knowledge of the forum at which
his conduct is directed in order to reasonably anticipate being haled into court in that forum[.]""
Ultimately, the court affirmed dismissal for lack of personal jurisdiction.

In the present case, the factual scenario appears more analogous to Calder than the Fifth
Circuit had before it in Revell. To begin with, the website host for the comments is

www.thealamofilm.com, a website "dedicated to postings and topics of interests to academic and

amateur historians on the subject of the Texas Revolution.""!  Thus, the state of Texas is in focus
by virtue of the website content. In addition, there was a prior working relationship referenced‘
between Plaintiff and Defendailt,’ and the Plaintiff's previous internet posting indicated her location
as San Antonio, Texas.'? These factors support the likelihood tﬁat Defendant knew the brunt of the

injury, if any, would be felt in Texas. This is the essential factor of the Calder test, which Was

8 Revell, 317 F.3d at 473.

' Id.

" 1d. at 475.

' Docket 11, Affidavit of James Crisp.

2 Docket 11, Exhibit A-3.
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