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Appeal from an order of Suprenme Court, Ni agara County (Lane,
J.), entered August 27, 2001, which, inter alia, denied defendant's
cross nmotion for summary judgnent.

It is hereby ORDERED that the order so appealed from be and
t he same hereby is unanimusly nodified on the | aw by denying
plaintiff’s notion, granting defendant’s cross notion and granting
judgment in favor of defendant as foll ows:

It is ADJUDGED and DECLARED that defendant
is not in violation of the agreenment and may
term nate the agreenent in response to
plaintiff’s sending of unsolicited, nass,
comercial e-mail in breach of the agreenent

and as nodified the order is affirnmed w thout costs.

Menmor andum  Plaintiff, a marketing conpany that uses the
Internet for advertising, entered into an agreenment with defendant,
an Internet service provider, to obtain Internet access services.
The agreenent incorporates defendant’s Acceptable Use Policy, which
provi des that a subscriber, here, plaintiff, is in violation of the
agreenent if it engages in “spamm ng,” defined as “[u] nsolicited,
commercial mass e-nmailing.” Shortly after defendant began
providing Internet access services to plaintiff, it notified
plaintiff of its intention to term nate the agreenent based upon
plaintiff’'s spamm ng. Plaintiff comenced the instant action
seeking declaratory relief and an injunction preventing defendant
fromterm nating the agreenent.
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Suprenme Court erred in granting plaintiff’s notion for a
prelimnary injunction. Plaintiff failed to establish a |ikelihood
of success on the nerits (see Technol ogy for Measurenent v Briggs,

___ AD2d ___ [decided Feb. 1, 2002]; Talley v Baker, 207 AD2d 967),
irreparable harmif the prelimnary injunction is not granted (see
Technol ogy for Measurenent, ~_ AD2d __ ) or lack of an adequate

remedy at |law (see Matter of Canp Scatico v Col unmbia County Dept.

of Health, 277 AD2d 689, 690). Contrary to defendant’s contenti on,
however, the court did not inprovidently exercise its discretion in
fixing the ambunt of the undertaking. The amount of the
undertaking is reasonably related to the amunt of damages

def endant established that it m ght suffer “by reason of the
injunction” (CPLR 6312 [b]; see Blueberries Gournet v Aris Realty
Corp., 255 AD2d 348, 350).

We further conclude that the court erred in denying
def endant’ s cross notion for summary judgnent seeking decl aratory
relief. Defendant established as a matter of |aw that the
agreenent prohibits spamm ng and that neither the two percent
conplaint limt contained in Addendum 1A, paragraphs 1.4 and 1.5
nor the 30-day notice and cure provision of paragraph 3 applies to
spanmm ng. Defendant further established as a matter of |aw that
pl aintiff had breached the agreenment by engaging in spamm ng.
Plaintiff failed to raise a triable issue of fact. Its subm ssions
in opposition to the cross notion anount to nothing nore than “nere
concl usi ons, expressions of hope or unsubstantiated allegations or
assertions” that it will be able to prove that it did not engage in
spamm ng (Zuckerman v City of New York, 49 Ny2d 557, 562).

We therefore nodify the order by denying plaintiff’'s notion,
granting defendant’s cross notion and granting judgnment in favor of
def endant declaring that defendant is not in violation of the
agreenent and may term nate the agreenent in response to
plaintiff’s sending of unsolicited, mass, commercial e-mail in
breach of the agreenent.
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