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James Hardy, Sher ff .
Hilsborough County Sheriff's Dept Rhwitapboor S50l aen
300 Chestnut Streat

iManchester, NH 03101-2492

RE. Alriks, el al v. Jay Stuler
Dear Sheriff Hardy:

Enclosed please find an ongingl end service cooy of a Writof Summens for service
upon the Delendan!, Jay Stulzr through the Secretary of State's Office pursuant o RSA
510:4, Also enclosed 's a check in the amcunt of $10.00 made payable to the Sacretary of

rate,

Please make service of precess and make your rennm of service to my arttenlion,
along with an invoice for your services.

A service capy of the process is being sent to Mr. Stuler by regisiered rmail, vostags
prepax,

Il you have any questions or comments. please |2l me know.

Very truly yours,

_— ’
ST ) e t—r———
) - - r N

Jonathan S. Springer

JSS/sml
Enclosures

cc.  Alriks, Inc.

ce: Distributed Mail Cormporztion
cc:  Brian Haberstroh

cc:  Jay Stuler
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The State of Neto Hampshire

SUPERIOR COLRT
HILLSBOROUGH COUNTY (“Xy CCURT
NORTHERN CISTRICT () JURY

WHIT OF SUMMONS

ATRIKS, Inc. Jay Stuer
55 Bridge Street v 5072 Open Mecadows Drive, Apt #4
Fanchester, BN 03105 ’ Columbus, 0N 43228
and Distributed Mail Corporation
55 Bridge Strect
Manchaster, NH 031056
and grian Habarstroh
119 Langford Road
Raynond, NH 03077

Tha Sheritf or Depuly of any Ccunty is ardered to sumiren each delendart to file a written appearance with the

Superior Court ot the accrass listec below by the return cay of this writ which is the lirst Tuesday ¢f _Cetobar |
2604 . PO
YEAR

The PLAINTIFF:S) state(s):

Sea attachee Declarations,

and the P'ainti"(i») daim«j damages within the juriscictional timize of this Sourt.
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NOTICE YO THE DEFERDANY
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Witness, Watter L. Murphy, Criol Jsstea, Suparior Count, 'S‘:P)q_—“
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DECLARATIO
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1. Tne plaintift, ATRIKS, Inc., is a New Hamrpshire corporation wtn a place of
busiress at 55 Bridge Street, Manchester, New Hampshre (hereafter 'ATRIKS').

2. The plainti‘f, Distributed Mail Corperation, is a Naw Hampshire corporation with a
place of business a: 55 Bridge Street, Manchesler, New Hampshire (hersafter ‘DMCT),

3. The Plaintiff, Brian Haberstroh is a New Hanpshire resident with an address of
119 Langford Road, Raymond, New Hampshire (hereafter "Haberstroh™).

4. The de‘endant, Jay Stuler is, upon informaticn and belief, anindvidual resicing
in Ohio, with an adcress of 5072 Open Meadows Drive, Apt. #4, Columbus, Ohio 43223
(hereafter "the defendant”).

5. Tnis court has personal jurisdiction over the ceterdant pursuant to RSA 510:4())
as the deendant has committed a tortuous act within this slate.

6. This court has subject matter jurisciction over this matter pursuant to RSA 491.7.

T. Venue is proper in this coutt pursuant ¢ RSA 5079, as ATRIKS and DMG
conduct business in this county.

8. ATRIKS conducts soveral for-profit acuvities, inclucing providing Intarne: hosting
senvices which allows other companies access 70 the Internet

90, Tne access to the Interret provided by ATRIKS can be used by anoiher
company, such as the plaintiff DMC, tc sand commercial emails.

10.  DMC is an email deployment service bureau which, on Eehalf of its clients, sends
commerc al e-mail to customers of those clients, 'who have chosen (or “opted-in”) tc receive

e-imgil.
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11 In 2003, the Corgress of the United States enacted the "“CAN-SPAM Act of
2003" ("CAN-SFANM Act”).

12, The CAN-SFAN Act became effeclive on or about Jaruary 1, 200<,

13 Tae CAN-SPAM Art regulales irtarsiata commearce by imposing limitations and
penalties on the transmiital of certa n unsclicited commercia electronic mail via tha Intenet.

14, The CAN-SPAM Act raquires commercial e-mail which is distributed on the
Internet io meet certain requ rements, including but not limited to;

A Contain "heacer" informat on which is accurate and which includes the
correct Internet Protocol ("IP*) address ol the sender of the e-mail;

B A “from” line whizh accurately identifics the peraon initiating the e-mail
message;

C. A functioning return e-mail address which clearly anc censpicuously
displays that the recipient may raspond and request not 1o receive futur2 e-mail messages
from that sender at the e-mail address where the message was reoeived, and which remains
cepable of receiving such massages for no less than thirty (30} days after the transmission of
tha original message.

D. Cessatior of sending e-mails to a person who has “opted" oul or has
alhenise requestec that such e-mails 1ot be sert; |

E. A clea” and corspicuous denlificaiion that the message is an
acvertisement or soliciation. rotice of the oppcrtunity ¢ declne to receve future ¢-mal

messages, and a valkl physical poslal address of the sender; and,
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F Iransmission of e-mail messages 0 e-mail addresses wh ch were not
obtained by using aulomated means by combining names, letiers or wimbers inlo nUMErOUS
different mutations {known as “harvesting”) or simila- means.

16, The activties of ATRIKS, in providing Internet hosting, and OMZ, in sending
commerciel email, meet the requirements of the CAN-SPAM Act

6.  ATRIKS coes not originate or send commearcial e-mail to third parties, and does
not otherwige concuct activities reguiated by the CAN-SPAM Acl

7. Inorder o conduct its businass, ATRIKS enters into contracts with third partics
wh ch provide access (o the Intemet through a server or servers to which have been assigned
certain, distinet IP addressces.

18.  Pursuant to such contracts, ATRIKS pays the third party in return for access to
the Internet via the third party's IP address or addresses.

19.  DMC inturn conlracts with ATRIKE to provide the hosting, which glicws DMC to
conduct its email usiness,

20. In the past, ATRIKE has entered into such coniracts with New Hampshire
companias including, but nat limitad 1o, Lightsaip Telecom, 1 Exacutive Park Drive, Bedford,
New Hampshire and Spectra Access, Inc., 25 Lowell Sireet, Suite 407, Manchester, New
Hampshire. |

21. In addiiion, n the past ATRIKS has contraclted for such services with a
Magsachusells company. North Atlantic Internet, Inc., 800 South Main Strect, Mansficld,

Massachusefts.
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22.  The dafendant has repaatedly contacted the tiird parties who provided Intemet
access (he Plaintiff, knowing that a contiact existed at the tima between the third party and
ATRIKS, and has convinced the third parties to terminate their contracts with ATRIKS.

23. The defendant Fas convinced the third parties to ‘:erminate the contracts based
upon the defendat's statements that ATRIKS s ‘a nolorious spam gang” who has been
"spamm.ng’ thousands of peopla for two years.

24, Thede’endanl has slated to one or more of those third parties that the president
of ATRIKS, Brian Habcrstrch, is a "criminal.”

25.  Thadefendant has statad to one or more of those third parties that he has “mads
it [his] personal mission to stop [ATRIKS] whenever [he) can.”

26.  Thastatements regarding ATRIKS and its presicent are unfounded and un:rue.

27.  As aresult of the defendan''s acls, ATRIKS contracts with Lightshin Telecorr,
Spectra Access, Inc., and North Atlantic Internat, Inc., have been termingted, thus terminating
ATRIKS zbility 1o conduct its business.

28.  Upon information and belief, the ceferdant has made his statemerts in e-mails
o Lightship Telecom, Spectra Access, Inc., and ather third paties, which e-mails ware
del berately directed by the defendant to places in New Hampshire, and receved by the “hird
parties in New Hampshire. |

29.  Further lhe defendant Fas made similar stalements 'n public postirgs or the
Internat, which, upon information and belief, are viewed thir¢ paries in Nevs Hampshire.

30, Each time a contract is termnatec due to the acts of the defendant, ATRIKS

mus! shutite basiness down, until it can locate and contract wilh anctner 1P provider, causing
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kest revenue and other damages. In turn, DMC's businzss is also te'minated. ATRIKS and
DMC are then buth foersed o shut down business operations until a new P provider car se
oblained.
Count|
Tortuous Interference with Contract

31.  The allegatons centained in paragraph * through 24. abeve, are incorporatod
hereir by reference as if fully realleged.

32. A contract existed between ATRIKS and Lightship Te'ecom, and Spectra
Access, Inc., pursuant to which ATRIKS was to pay for cerain services, and Lightship
Telecom and Spectra Access, Inc., were to provide the same, including but not | mited to,
accass fc the internet fer ATRIKS 2-mail business,

33. The defendanl knew that such contracts existed.

34.  Thedefendantintertonally and improperly inlerfered with the periormance of the
sald contracts by Inducing Lightship Talecom and Spactra Access, Inc, lo terminate the
contracts,

35, The defendarts interfererce also extends to the contract between ATRIKS and
DMC. or its corporate predecessor,

356. The defendant induced tha terminaton by mtent.ionally making

mis“epresentations aboul ATRIKS and Brian Haoerstroh to the said third parties.
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Count !
Defamation

37. The allegations contained in peragraph 1 through 29, above, and Count |, ére
incorperated herein by reference as if “ully re-alleged.

338.  The defendantintentionally and without reasonable care published a cefamatory
slatement or statements conceming ATRIKS to third partics.

39.  The defamalory statemenls included, but are 2ot limited to, the statements that
ATRIKS is a "notoricus spam gang” that ATRIKSE violates the CAN-SPAN Act, ard that its
presidert, Edan Haoerstrok is a "eriminal.”

40.  The defamatory statements are not true,

41, The defendant, knew, or had reascn to know, that the defamatory statements
were not true.

42 The defendant knew that, if the said third party contracts were terminated,
ATRIKS would suffer monatary losses.

43.  As a direct and proximate cause of the defendant's acls and statemen:s,
ATRIKS Fas suffered pecuniary loss and consequential damages, all within the minimum and
maximum junisdictional Iimits of this court.

44,  Due fo the intentional acts and siatements cf the defendant, AfRIKS should be
awarded its allomey's fees. costs, and statutory intarest.

Count Il
Defamation

45. Theallegations containec ir paragraph 1 through 41, above, and Courtsland ||

are incorporated herein oy referance as if tully roalleged.
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46.  Theadefendant ntentonally and without reasoneble care published a defamatory
statement or statements concernng Bnan Haberstreh to thrd parties,

47.  Thedefamatory statements included, but &re no; imiled to. the sta.ements thal
Brian Haterstroh is o *criminal” and that the company of which he ¢ President, ATRIKS, s a
"notorious spam gang” and that ATRIKS violates the CAN-SPAM arnt

48.  The defamatory statenents a‘e untrue.

49.  Thedefendani xnew or had reason to xnow that the defamatory statemen's are
not lrue.,

50. The detamalory stalements conslitule defamalion per se.

57, Asgdiecl and proxinmale caase of the defendant's defamalory slalernents, Brian
Haberstrol has suffered camages, all within the minimum and maximum jurisdictional limits of
1ls court.

52. Due fo the intentional acts and statements of the defendant, Brian Haberst-oh

should be awarded his attorneys fees. costs and interest
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