IRS RELEASES ADDITIONAL GUIDANCE ON COBRA SUBSIDY: Yesterday the IRS issued Notice 2009-27, which provides additional guidance on the new COBRA premium reduction program. The guidance consists of a short explanation of the law and 58 questions and answers. 


One of the most welcome portions of the guidance describes what constitutes an “involuntary termination”.  See Q/As 1-9.  The Notice makes it clear that the interpretation only applies to the COBRA premium reduction program, but not for any other purposes under the Code or other law.  At Q/A-1 the IRS describes the general definition of an involuntary termination for this purpose as follows: 

“An involuntary termination means a severance from employment due to the independent exercise of the unilateral authority of the employer to terminate employment, other than due to the employee's implicit or explicit request, where the employee was willing and able to continue performing services.  An involuntary termination may include the employer’s failure to renew a contract at the time the contract expires, if the employee was willing and able to execute a new contract providing terms and conditions similar to those in the expiring contract and to continue providing the services. In addition, an employee-initiated termination from employment constitutes an involuntary termination from employment for purposes of the premium reduction if the termination from employment constitutes termination for good reason due to employer action that causes a material negative change in the employment relationship for the employee.”   (The example given of this last situation was a material change in the geographic location of employment for the employee.  See Q/A-7.) 

Other answers make it clear that death is not an involuntary termination for this purpose (Q/A-19), and that an employer’s action to end an individual’s employment while the individual is absent from work due to disability is involuntary termination; but mere absence from work due to illness or disability before the employer has taken action is not.  (Q/A-4).


The Notice states that the determination of whether an involuntary termination has occurred depends on the specific facts involved, and in some cases can include retirement if the employer would not otherwise allow services to continue and the employee knows that   (Q/A-5), or a termination elected by an employee in return for a “proffered” buy-out where the employer indicates that after the offer period, a certain number of remaining employees will be terminated.  (Q/A-9).  


The guidance also discusses the extent to which an employer who currently voluntarily provides former employees with some post-employment health coverage can take advantage of the premium reduction provisions under the new law, and when the 9-month Federal subsidy period begins in these circumstances.  Very generally, the 9-month clock begins at termination of employment if the employer treats the termination of employment as the beginning of the COBRA period (even if the employer pays COBRA premiums for part of this period).  But if the employer treats the terminated employee as continuing with active employee coverage for a prescribed period, and after that period, “terminates coverage” and starts the COBRA continuation period, the COBRA subsidy period only begins after active coverage ends.  (Q/A-14).


Thus, for example, if an employer begins the COBRA election period at termination of employment and pays the first 3 months of the employee’s premiums, the Federal COBRA subsidy period starts at termination and as a result, the government subsidy is available only for the remaining 6 months (since the employee pays nothing for the first 3 months).  On the other hand, it is important to remember that an employee must lose coverage before December 31, 2009 to obtain any subsidy, so extending active coverage for too long (and “pushing out” the COBRA coverage election by continuing active employee coverage for that period), could result in no Federal subsidy if the active coverage does not end until after December 31, 2009.  (See Q/A-13).  Examples in the Notice at Q/A-14 illustrate these points.

The guidance indicates that a plan that previously charged less than the maximum premium allowed under COBRA can increase premiums while the employer provides a taxable severance benefit to employees sufficient to cover these increased costs, and the Federal COBRA subsidy would be available for the increased premium amount. However, if the employer reimburses employees for the amount they pay for premiums on a pre-tax basis, the subsidy would not be available. (See Q/A-21 and 22.) Employers may want to reconsider the way they structure employer severance packages to better take advantage of the Federal COBRA subsidy consistent with this guidance.  


Employers with retiree medical plans should review the portions of the Notice that discuss the relationship between retiree medical plans and eligibility for the premium reductions.  See Q/A-28; Q/A-36.

The Notice also addresses how to calculate the premium reduction and the subsidy, the premium recapture provisions, the extended election period for qualified beneficiaries who previously rejected COBRA, and when the existence of another medical plan, including Medicare, will result in loss of the premium reduction, and how employers and insurers should interact under the new law.  It also addresses what constitutes comparable state continuation coverage.  
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