
I think one of the fundamental, but not 
expressly discussed, debates driving our 
health policy discussions in the United 
States is this: should the objective be 
that everyone has access to the same 
healthcare, or should it be to ensure 
everyone has access to a minimum 
necessary level of care? 

Implementation of 
the Affordable Care 
Act actually could have 
gone either way with 
respect to this debate. I 
previously have ranted at 
length about the forgone 
opportunity mandated by 
that legislation to create 
a simple, streamlined, 
economical national plan 
that would be the basic 

plan on the exchanges. The Department 
of Health and Human Services under 
the Obama administration opted not to 
implement that requirement, and the 
Trump administration has taken the same 
path, at least to date—and despite our 
advocacy for them to do otherwise.

Instead, we have plans that are too 
rich and too expensive, and we have 
individual health insurance markets 
that seem to be teetering. And, as I am 
repeatedly reminded, we have done 
nothing to address the underlying cost 
of care issues that are the real root cause 
of access problems, regardless of your 
philosophical perspective.

But eight years after the ACA’s 
passage, the focus in Washington has 
shifted away from efforts to upend 
the law that dominated the House of 
Representatives’ debates for so long. The 
question now is what’s next?

For the balance of this year, more 
modest efforts to scale back the law 
and its impact will continue. Efforts 
to rationalize the ACA employer 
reporting requirements, repeal 
the Cadillac Tax and expand the 
reach of association health plans 
will continue, and expansion of 
the state waiver process 
could begin to erode some 
of the ACA’s universal 
coverage objectives. More 
fundamental reform, 
however, is off the table 
for now.

That could change 
next year, though. 
In the Senate, the 
Republicans hold a 
slim 51-49 advantage. 
The vast majority 

of the seats up this year currently are 
held by Democrats (24 seats) and by 
two Independents who caucus with 
the Democrats. Republicans have only 
eight seats being contested. In addition, 
10 of those Senate Democrats seeking 
reelection sit in states won by President 
Trump in 2016. The current climate is 
unpredictable though, and the Republican 
advantage is razor thin.

In the House, there currently are 238 
Republicans, 193 Democrats and four 
open seats (three Republicans and one 
Democrat have resigned and not yet been 
replaced). The Democrats therefore need 
to win a net 27 seats to get to the magic 

218 to take control of the House. 
A quick Google search for the 

“odds of the Democrats taking 
back the House in 2018” will 
identify myriad predictions that 

the likelihood of the Democrats 
taking control of the 

House is as high as 
75%. Looking at 
political analyst 
Charlie Cook’s 
current race-by-race 
projections is much 
more sobering 
for Democrats, 
however, as they 
currently show the 

Democrats would 
have to win all of 

the 23 races Charlie 
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Medicare for All?
This train is gaining steam, especially if the Democrats  
take back Congress.

to workplace safety efforts and return-to-
work speed. maine.gov/pfr/insurance/

MONTANA Approves 10.7% decrease in 
average workers compensation loss costs, 
effective July 1. Biggest decrease in seven 
years. Applies to private workers comp 
insurers and Montana State Fund. sao.mt.gov

NEVADA Approves workers comp voluntary 
loss cost average decrease of 2.3% and 

average assigned-risk increase of 0.2%, 
effective March 1. doi.nv.gov

NEW JERSEY Gov. Phi Murphy names 
Marlene Caride acting commissioner of 
Department of Banking and Insurance, 
succeeding Richard Badolato, who has 
joined Newark-based law firm Walsh Pizzi 
O’Reilly Falanga to lead newly formed 
insurance practice. Caride, a lawyer, 
awaits state Senate confirmation. She was 

member of General Assembly representing 
36th Legislative District in which capacity 
she served on Financial Institutions and 
Insurance Committee, among others. 
Peter Hartt remains insurance director. 
nj.us/dobi/insmnu.shtml 

OKLAHOMA Judge Phillip Corley stays 
lawsuit by residents suing oil and gas 
producers for earthquake damage until 
another federal case is resolved. Plaintiffs 

are unhappy because their properties need 
inspections and repairs. Corley may lift stay 
in September if other federal case hasn’t 
moved forward. Separate from the lawsuit, 
state Corporation Commission rolls out new 
earthquake requirements for oil and natural 
gas operators in the SCOOP and STACK 
areas of development. Operators must have 
access to real-time seismic readings, and the 
threshold triggering responsive action has 
been reduced to a 2.0 magnitude from 2.5. 
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has put into the toss-up category (which 
includes three seats currently held  
by retiring Democrats) to hit the 218  
go-ahead number.

The bottom line in these volatile 
political times though: anything  
can happen.

Let’s do a thought experiment. What 
happens if (when?) the Democrats do 
take back the House and the Senate either 
next year or later? If the individual health 

insurance marketplace 
continues to be perceived as 
struggling, the first initiative 
might be the “Medicare for 
All” bills that have been 
introduced in both the 
House and the Senate.

Former (and future?) 
presidential candidate 
Senator Bernie Sanders first 
introduced this legislation in 
2009. It garnered no co-sponsors initially 
or when Sanders reintroduced that bill 
in subsequent Congresses. Until this 
Congress, that is. The current version of 
the bill now has 16 Democratic co-
sponsors (approximately one third of all 
Senate Democrats).

Now-retired House member John 
Conyers (D-Mich.) introduced companion 
“Medicare for All” legislation in the 
House last year. That bill now has 121 
Democratic co-sponsors (almost two thirds 
of all House Democrats).

The train might be moving. If enacted, 
that engine would:
XX Create a universal healthcare system
XX To provide “comprehensive protection 

against the costs of healthcare and health 
related services”
XX Funded by a variety of tax increases 

and new payroll taxes.
Under the Senate bill, it would be 

unlawful for “a private health insurer 
to sell health insurance that duplicates 
the benefits” that would be available 

under the bill in any 
way. Employers would 
be similarly barred from 
providing any such benefits.

The House bill includes 
a parallel bar on private 
insurers but does not—yet—
extend that bar explicitly 
to employers (although 
presumably they could offer 
only self-insured coverage, 

and it is unclear whether they would be 
able to access stop-loss insurance).

Both bills also include long-term 
care insurance as a component of the 
universal healthcare systems they would 
create, and both would allow continued 
private market offering of benefits that 
would be in addition to those that would 
be provided under federal law. But the 
universal coverage floor under these 
proposals would be quite high overall.

The Democrats may not take control 
of either chamber next year, but at some 
point they will. And the momentum within 
the party to support this effort is growing. 
Enactment of the legislation in anything 
resembling its current form would be the 
ultimate victory for those who favor access 
to the same healthcare for all. It also would 
be the end of the employer-provided 
benefit system as we know it.

If that’s not a call to arms, what is?

Sinder is The Council’s chief legal  
officer and Steptoe & Johnson partner. 
ssinder@steptoe.com
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Additionally, operations must be halted for 
six hours after a 2.5-magnitude quake—a 
reduction from the prior 3.0-magnitude 
benchmark. >> State Sen. Bill Brown named 
as chair of Pensions, Retirement and 
Insurance committee for 2018 legislative 
session. >> Workers Compensation 
Commission replaces automated answering 
service with live operator during normal 
business hours. Insurance Commissioner 
Mark Liotta said he thought it was “extremely 

frustrating” to be met with recording and 
computerized options only to be put on hold, 
sent to voicemail or be dropped. WCC will use 
automated answering for high-volume days, 
emergencies and off hours. oid.ok.gov

PENNSYLVANIA Approves additional 
0.7% increase in workers comp loss costs, 
effective April 1 on new and renewal policies. 
The April 1 hike adds to emergency 6.06% 
increase, effective Feb. 1, that resulted from 

state Supreme Court’s summer 2017 ruling 
in a workers compensation case. That 
ruling invalidated use of impairment rating 
evaluations that allowed insurers to cap 
payouts for lost wages. insurance.pa.gov

PUERTO RICO Fines seven insurers $2.4 
million for delayed payouts from Hurricane 
Maria claims. Total paid on claims through 
January was $1.7 billion from 229,458 
claimants. ocs.pr.gov/ocspr/

SOUTH CAROLINA National Council on 
Compensation Insurance files loss cost 
decrease of 7% on average in voluntary 
market, effective April 1. Insurers must 
implement revised rates within 120 days 
of effective date. Average decreases by 
industry: manufacturing, 6.1%; office 
and clerical, 11.8%; goods and services, 
6.1%; contracting, 6.4%; miscellaneous, 
7.9%. Insurers in state no longer required 
to include assessment for Second 
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24
Number of Republicans who sit in 

districts won by Hillary Clinton in 2016

26
Average number of seats lost at 

midterms for the president’s party since 
the end of World War II 

33
Average number of seats lost at midterms 

for the president’s party when the 
president’s job approval is below 50% 

(Depending on the poll you read/believe, 
the president’s job approval rating was 

hovering around 40% on March 1.)


