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Setting a reasonable limitations period can help 

benefit plans control litigation expenses, ensure 

equal treatment of claims and reduce uncertainty.
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L itigation involving benefit claims can be varied and 
unpredictable in the best circumstances. But the chal-
lenges reach another level when an employee benefit 
plan must deal with a ten-year-old claim. Memories 

fade, personnel change and records get lost. Worse, health 
plans and others may face unexpected financial exposure, 
not to mention legal bills, that can affect their ability to serve 
their participants. 

Plans can try to reduce their exposure to such challenges 
by adopting a clear, reasonable limitations period—the length 
of time in which a legal action can be brought. Five years ago, 
the Supreme Court made clear that plan provisions setting 
a limitations period are appropriate and enforceable. In the 
years since, courts have fleshed out the framework the Court 
laid out, providing detail on practices plans should consider 
when adopting and implementing a limitations period.

A well-designed limitations period provision can protect 
plans and their fiduciaries while ensuring that claimants’ 
rights are protected. Plan trustees and administrators should 
consider whether to have a limitations period at all, how long 
to set the period, how and when to communicate informa-
tion about the provision to claimants, and how to implement 
such rules.1

The question of what limitations period applies when a 
participant sues a benefit plan or its fiduciaries can be com-
plex and critically important. This is particularly true for 
plans with participants in multiple states. The Employee Re-
tirement Income Security Act of 1974 (ERISA) does not set 
forth limitations periods for certain types of suits, including 
benefit claims, and courts typically borrow from state stat-
utes of limitations. In the past plans have sought to address 
this issue by specifying a limitations period in the plan docu-
ment itself. 

Background
A limitations period provision simply governs how long 

a claimant can wait before suing an employee benefit plan. 
ERISA contains specific limitations periods for fiduciary 
claims—A plaintiff must sue no later than six years after 
the triggering event or three years after he or she has actual 
knowledge of a breach, with some exceptions.2 But ERISA 
is silent for nonfiduciary suits such as health benefit claims, 
claims of interference with ERISA rights or document re-
quest claims. Courts therefore look to state law and “bor-
row” limitations from the most analogous statute. The result 

is a patchwork of limitations periods ranging from one to ten 
or even 15 years.3 Litigation may arise over what limitations 
period even applies—State law may be unclear, the plan and 
participant may be in different states, or the suit may involve 
multiple plaintiffs.

To avoid the need to consult state law, a plan may specify 
that a claimant must bring suit within a certain period after 
a triggering event (such as a claim denial) or within a certain 
period after completing the internal appeals process. Courts 
have long upheld such provisions, though courts in different 
jurisdictions have varied in their approach. Some required 
that the state law authorize the period, while others held 
that the period could not begin before a plan finally denied a 
claim and appeal.4

In 2013, the Supreme Court substantially reduced the un-
certainty surrounding plan limitations periods through its 
decision in Heimeshoff v. Hartford Life & Accident Insurance 
Co.5 The specific question involved when the limitations pe-
riod could begin. The Court held that the clock could start 
running before the internal appeals process ended, so long 
as it left a reasonable period after the process ended. More 
broadly, the Court signaled that courts should generally ap-
ply plans’ limitation periods, noting that “[t]he principle that 
contractual limitations provisions ordinarily should be en-
forced as written is especially appropriate when enforcing an 
ERISA plan.” 

Why Include a Limitations Period?
Specifying a limitations period in a plan has a number of 

clear benefits.6

•	 Uniformity. Having a single limitations period offers a 
particularly compelling advantage for plans that oper-
ate across numerous states. But even smaller plans may 
face questions about which limitations period should 
apply when certain situations occur, such as a partici-
pant receiving medical care on vacation or a benefi-
ciary needing health care while away at school on the 
other side of the country. Having one period ensures 
all claims are treated equally.

•	 Certainty. Decision makers for a plan with a limita-
tions period will be better able to plan for suits and 
budget accordingly. Plans with a potential universe of 
claims extending ten or more years (or some indeter-
minate period) will face uncertainty, affecting budget-
ing and forecasting decisions. 
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•	 Controlling litigation expenses. 
Plans with a clear, well-designed 
limitations period will be able to 
reduce the need for litigation over 
which statute of limitations ap-
plies. As outlined below, Heime-
shoff still allows for the possibility 
of litigation over questions such as 
whether a limitations period 
should be waived so plans cannot 
eliminate disputes altogether. But 
a substantial reduction in unpro-
ductive litigation provides a clear 
upside to plans. 

Legal Framework
Heimeshoff settled the question of 

whether a plan may include a limita-
tions period at all and resolved the ma-
jor issue of when it may begin. The case 
introduced several qualifiers and left 
several questions open, however, that 
other courts have begun to address in 
the five years since the decision. Plans 
should keep these in mind in designing 
and implementing limitations periods.

Heimeshoff arose out of a long-term 
disability claim. Plaintiff Julie Heime-
shoff submitted her claim form in 2005 
and pursued internal plan appeals 
through September 2007. The plan is-
sued a final denial on November 26, 
2007, and Heimeshoff sued nearly three 
years later, on November 18, 2010. The 
district and appellate courts held that 
the suit was untimely because the plan 
required that she sue within three years 
after proof of loss was due (in fall 2005), 
not three years after her appeal denial. 
Heimeshoff argued that the triggering 
date could not come before the plan’s fi-
nal denial, since any court claim would 
not even exist until that point.

The Supreme Court unanimously 
affirmed the district and appellate 

court decisions. It noted that statutes 
of limitations typically begin running 
on the date a legal claim accrues, but 
not always. Moreover, the Court cited 
the “critical aspect” of the case—The 
parties had agreed by contract to start 
the limitations period at a specific 
time. The Court noted that a long line 
of authority allows parties to contract 
around a default statute of limitations, 
which necessarily allows parties to 
agree to the date that period should 
begin as well. The opinion stressed that 
this principle is “especially appropriate 
when enforcing an ERISA plan,” since 
the plan is at the center of ERISA. 

While all but endorsing the use of 
limitations periods and clauses gov-
erning when the clock starts, Heime-
shoff introduced several qualifiers. The 
opinion cautioned that courts should 
enforce a limitations period unless “the 
period is unreasonably short” or a “con-
trolling statute prevents the limitations 
provision from taking effect.” It offered 
little guidance on the meaning of either 
caveat. In addition, the Court noted 
that claimants could seek immediate 
judicial review if the plan administrator 
did not comply with Department of La-
bor (DOL) claim regulations and that 
claimants could rely on traditional doc-
trines—waiver, estoppel and equitable 
tolling7—to challenge enforcement of 
limitations periods. Courts in the years 

following Heimeshoff have begun flesh-
ing out these aspects of the case, as well 
as several related questions, providing 
guidance to plan decision makers.8

Suggested Practices and 
Outstanding Questions

Setting a Reasonable  
Limitations Period 

Courts have addressed a range of 
limitations periods, generally holding 
that periods allowing a claimant a year 
or more in which to file suit are accept-
able (though the analysis turns on the 
facts and there is no guarantee that a 
different court would agree). 

In Heimeshoff itself, the Court up-
held a three-year period which, be-
cause of the internal appeals process, 
resulted in the claimant having only 
one year to sue after her claim accrued.9 
A Kentucky district court upheld a pro-
vision allowing the claimant six months 
after her claim accrued, noting that 
“federal courts have routinely upheld 
limitations in ERISA plans even shorter 
than six months.”10 A Louisiana court 
likewise surveyed the case law, noting 
that courts had upheld periods ranging 
from 120 days to two years, conclud-
ing that a period shorter than 90 days 
would be unreasonable on its face.11 A 
recent academic article collected cases 
upholding periods from 45 days to 
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three years.12 All told, the main benefits 
from including a limitations period will 
follow adoption of a one- or two-year 
period just as they will with a 90-day 
period, and a plan may consider err-
ing on the side of a conservative, longer 
period.

Ensuring the Limitations Period Does 
Not Conflict With a “Controlling 
Statute”

The question of what constitutes a 
“controlling statute [that] prevents the 
limitations provision from taking ef-
fect” is less clear. Courts have issued 
opinions on a handful of specific stat-
utes, holding, for example, that certain 
California and New York laws regulat-
ing insurance policies fit the definition 
of a controlling statute,13 but that a 
Missouri statute prohibiting parties to 
a contract from shortening the default 
period was not a “controlling statute,” 
at least as applied to a self-funded plan. 
The ruling on the Missouri statute rea-
soned that applying the statute to such 
plans “would . . . risk creating a national 
crazy quilt of ERISA limitations law, 
with contractual limitations enforce-

able in some states but not in others, 
contrary to the uniformitarian policy 
of the statute.”14

The difference, thus, appears to turn 
on issues of preemption—as the New 
York court explained, “with the excep-
tion of self-funded plans, which are 
deemed not to be insurance companies 
for the purposes of state insurance law, 
ERISA’s preemption provision contains 
a categorical exception” for state laws 
regulating insurance.15 Plans should 
therefore examine the laws of the 
states in which they operate, determine 
whether those laws apply or would be 
preempted, and ensure that any limita-
tions period selected is compatible with 
such a law.

Providing Appropriate Notice

The question of what notice plans 
must provide regarding the limita-
tions period also is unsettled. There 
is no dispute that a limitations period 
must be clearly set out in the plan it-
self—Heimeshoff turns on enforcing 
clear plan language. The issue is what 
notice must be provided in denial let-
ters. That question turns in part on the 

DOL claim regulations. The provision 
governing benefit determinations re-
quires that notices include “a descrip-
tion of the plan’s review procedures 
and the time limits applicable to such 
procedures.” Notices also must include 
a statement of a claimant’s right to sue 
under ERISA following an adverse 
benefit determination on review; the 
provision governing determinations on 
review lacks language regarding time 
limits.16 As the Eleventh Circuit has 
noted, the situation is “anything but 
clear” regarding what notice is required 
in either the initial or final denial let-
ter.17

Unsurprisingly, courts have reached 
different outcomes. The First, Third and 
Sixth Circuit courts of appeal have held 
that the regulations require denial let-
ters to include a notice; the Ninth, Tenth 
and Eleventh Circuits have reached the 
opposite conclusion.18 The Eleventh 
Circuit case points to a good reason 
to provide notice, even if not required 
(aside from fairness considerations). In 
that case, the claimant argued that equi-
table tolling (delaying operation of the 
limitations period), one of the defenses 
Heimeshoff listed, should excuse her fail-
ure to comply with the limitations peri-
od. But a claimant’s diligence is an essen-
tial element for equitable tolling, and the 
plaintiff ’s failure to request documents 
for four years, despite the denial letters’ 
saying such documents were available, 
doomed her argument. Including notice 
of a limitations period in the denial let-
ter only strengthens arguments against 
doctrines such as equitable tolling, en-
suring that contractual limitations pe-
riods are properly enforced. In short, 
even in jurisdictions where courts do 
not clearly require notice in denial let-
ters, there are good reasons to provide it.
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takeaways
•  �Limitations periods govern how long a claimant can wait before suing an employee 

benefit plan.

•  �The Supreme Court has ruled that plan provisions setting a limitations period are ap-
propriate and enforceable.

•  �Advantages of a limitations period include uniformity in the treatment of claims, greater 
certainty when planning for lawsuits and a reduction in litigation expenses.

•  �A limitations period of between one and two years is likely reasonable.

•  �Plans should ensure that their limitations periods do not conflict with laws in the states 
in which they operate.

•  �A limitations period must be clearly communicated in a plan, but courts have been 
divided on what notice must be provided in claims denial letters.



december 2018  benefits magazine 37

Ensuring the Claims Process Runs Promptly
Finally, plans should be aware that the enforceability of a 

limitations provision may turn, in part, on whether the plan 
processed the claim and appeal appropriately. If a limitations 
period starts the clock before the claims process is exhausted, 
prompt processing ensures that claimants have a reasonable 
period to decide whether to bring suit and supports argu-
ments that doctrines such as equitable tolling, waiver or es-
toppel should not apply.

There is no guarantee that any of these practices will 
eliminate needless disputes, but following them should en-
sure that a plan is able to protect its interests while preserving 
members’ rights to bring meritorious claims. 

The views expressed in this article are the author’s own and 
are not necessarily those of Steptoe & Johnson LLP.
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