Virtual Hearings May Serve Justice Better Than A Courtroom
By Jennifer Shulkin

At the onset of the coronavirus outbreak, the nation's courts closed their
doors and criminal prosecutions slowed to a halt.

Eight months into the pandemic, courts are grappling with whether to take
the public health risks of in-person hearings or turn the wheels of justice
virtually.

Many judges, attorneys and defendants alike, however, feel that virtual
hearings are a poor substitute for in-person hearings, especially when an
individual's liberty is at stake in criminal cases.
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Inarguably, being in the same room together, making eye contact and getting a full picture
of the defendant, counsel and witnesses allows a judge to determine credibility, weigh the
issues and make decisions in a different way than virtual hearings allow.

This is why in 2006, a judge in Michigan's 31st District Court dismissed Ginnah
Muhammad's civil lawsuit after she refused to remove her nigab, the traditional Muslim veil
covering all but the eyes, while testifying.[1] During Muhammad's trial, Judge Paul Paruk
informed her:

One of the things that I need to do as I'm listening to testimony
is I need to see your face and I need to see what's going on
and unless you take [the veil] off, I can't see your face and I
can't tell whether you're telling me the truth or not, and I can't
see certain things about your demeanor and temperament that
I need to see in a court of law.[2]

Numerous judges share the same sentiment, and have applied a similar logic in rejecting
virtual hearings, believing that virtual hearings prevent judges, and jurors, from seeing a
full picture of the case before them and thus handicap their decision-making abilities.

There is reason to believe, however, that we human beings — including professional judges
— are a lot worse at reading others, determining credibility, and discerning the truth of the
matter than we think we are.

Evidence suggests that we are often more handicapped and thrown off by access to all
available information than if we only possessed limited information.

In other words, more information can make us worse, not better, judges. If this is true,
then perhaps we should not place such high value on criminal prosecutions proceeding in
person and should readily adopt virtual hearings as an adequate or even better substitute.

Computers May Be Better Decision Makers Than Human Judges

One 2017 study led by researchers from Harvard University, Stanford University, Cornell
University and the University of Chicago demonstrated that a computer algorithm made
better decisions than human judges on whether to grant defendants bail in Manhattan
Criminal Court's arraignments.[3]
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In this study, an artificial intelligence system that was fed information only on the
defendants' ages and criminal records went through 554,689 cases with instructions to
make a list of 400,000 defendants to grant bail to. The study compared this to the 400,000
out of 554,689 defendants that Manhattan Criminal Court arraignment judges had released
between 2008 and 2013.

The ultimate question was this: Which list contained the defendants who committed fewer
crimes while out on bail — and were more likely to appear at trial?

Interestingly, the criminal defendants on the computer's list were 25% less likely to commit
a crime while awaiting trial.[4] In the battle for better bail decisions, the computer won.

How could it be that the human judges' predictions as to who could be trusted if released
while awaiting trial were far less accurate?

Surely a human judge observing a defendant in person and getting a full picture of him
should be able to make a more informed and thus more accurate decision than a computer
provided with far more limited information.

Unlike the computer, human judges with a live criminal defendant standing just yards away
are informed by the defendant's body language, eye contact, style of dress, supportive
family members and friends in the courtroom and the prosecutor's and defense attorney's
explanations of the arrest and any past failures to appear.

All this information plus common sense and human intuition should lead human judges to
make better predictions, right? As intuitive as this may seem, this is not the reality. The
results show that we humans are worse at judging another's character, credibility,
capabilities, and future actions than we think we are.

In "Talking to Strangers," author Malcolm Gladwell explains that human beings are
particularly bad at discerning the truth when another's facial expressions, body language,
and/or behaviors are mismatched from the reality.

Most of us do not wear our emotions on our sleeves or our true intentions on our faces, and
this lack of transparency is difficult to spot.

For example, Amanda Knox, the American foreign exchange student in Italy, was convicted
of murder in 2007 and falsely imprisoned for years because she did not look and act the
way people thought that the roommate and friend of a murder victim should — i.e., her
behaviors were mismatched from her innocence.[5]

One of the victim's friends said in a widely quoted press interview that he blamed Knox
because her eyes did not "show any sadness," Following her total acquittal and release,
Knox posed a question to her many accusers:

[Y]ou're trying to fin
d the answer in my eyes ... Why? These are my eyes. They're not objective evidence.[6]

Using human intuition and experience to discern Knox's guilt or innocence resulted in a
horrific injustice. Gladwell wonders more generally:



Are we sending perfectly harmless people to prison while they await trial simply
because they don't look right?[7]

The converse is also true: Sometimes judges release very dangerous people because they
appear sufficiently trustworthy.

In 1995, Patrick Dale Walker tried to kill his ex-girlfriend and only failed because his gun
malfunctioned.

A Texas justice of the peace, Howard Lilley, set bail at $1 million but lowered it to $25,000
after Walker spent four days in jail, believing that this was long enough for Walker to cool
off.[8]

Lilley's decision was informed largely by Walker's manners and temperament in court:

He was a real low-key, mild-mannered young man ... a real smart kid ...
valedictorian of his class ... graduated from college.[9]

He also said he thought Walker showed remorse.
All of these assessments were made based on Walker's in-person appearance before Lilley.

But his in-person observations of Walker actually hurt his decision-making ability rather
than helped it, because four months later while out on bail, Walker shot and actually
succeeded in killing his ex-girlfriend.[10] Separately, Lilley was later himself criminally
charged in another matter.[11]

Cases like that of Amanda Knox and Patrick Dale Walker, while dissimilar in many ways,
both illustrate the human-decisions studies' principle that:

[W]hatever these unobserved variables are that cause judges to deviate from
the predictions — whether internal states, such as mood, or specific features of
the case that are salient and over-weighted, such as the defendant's
appearance — they are not a source of private information so much as a source
of misprediction. The observables create noise, not signal.[12]

For these evidence-based and anecdotal reasons, human judges presiding over in-person
proceedings and privy to the plethora of information that comes with in-person hearings
may not offer the advantages we imagine they do.

It is worth mentioning as well that the implicit biases and racial prejudices, which
indisputably play a role in all in-person proceedings from granting bail to adjudicating guilt
to sentencing, further contribute to inaccurate judgments and disparate results among
similar defendants.[13]

The negative effects of implicit bias and racial prejudice might actually be more pronounced
in person than virtually where video and audio capabilities limit the judge's access to a full
picture.

Virtual Hearings Are a Step Toward Achieving the Computer's Accuracy

If human judges' decision making is inherently fallible and inferior to that of an inanimate
computer, then human judges should take steps toward becoming more like computers.



The opportunity to do so has presented itself in the form of virtual hearings where human
judges are reliant on computer technology and services to preside over hearings.

The objection that virtual hearings limit the information available to the judge is exactly the
argument in favor of adopting them.

Videoconferencing allows a judge to see only the attorneys, criminal defendants and
witnesses before the court, which removes the distractions and emotional pull of any family
members and friends supporting the defendant or victims who would otherwise be present
in an in-person courtroom.

Videoconferencing also allows the judge to only see the upper body and faces of the
participants, which prevents the judge from being swayed by body language, eye contact
and style of dress.[14]

Even technical difficulties could be an advantage in the sense that limited visual and audio
capabilities may force a judge to focus more on the legal and factual issues before him,
rather than the personalities and appearances of the people themselves.

While of course we want judges to be human and make human decisions that combine both
reason and emotion, it is arguably most important that they are objective and strive to
reach the truth.

Only through objectivity can we ensure fewer disparate results among different judges.
Viewing defendants on a computer screen rather than a few yards away would likely allow
judges to feel less personally connected to (or repulsed by) the individuals involved, make
less emotional decisions, and be more focused on resolving issues as accurately as possible.

Criticisms of Virtual Hearings

Many people believe that when liberty is at stake, a defendant must be afforded his day in
court to be able to tell his story and put on a defense before a live, in-person judge.

Indeed, a defendant's participation in proceedings only remotely may undermine his
perceptions about the fairness of the proceedings and the seriousness with which they are
being treated.

We want it to be hard for judges to incarcerate people. We want them to understand the
gravity of such a decision. Being in the same room with a criminal defendant makes that
decision harder emotionally. And some people feel that that is more important than
objectivity and reaching the correct outcome.

Virtual hearings may be vulnerable to several constitutional attacks as well. First, does a
defendant's right under the Sixth Amendment's confrontation clause — "in all criminal
prosecutions, the accused shall enjoy the right ... to be confronted with the witnesses
against him" — include the right to confront witnesses in person and look them in the eye,
unimpeded by screens, as they testify?

The U.S. Supreme Court has previously interpreted the Sixth Amendment to mean
"guarantees [a] defendant a face-to-face meeting with witnesses appearing before the trier
of fact."[15]
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Two years following that decision, though, the Supreme Court upheld as constitutional a
Maryland procedural rule allowing child victims of abuse to testify by one-way closed-circuit
video so that the victim did not have to see his abuser while testifying.[16]

The high court explained that while the confrontation clause's "preference [is] for [a] face-
to-face confrontation, ... [it] must occasionally give way to considerations of public policy
and the necessities of the case."[17]

The question is now whether public policy considerations stemming from a widespread
pandemic are sufficient to warrant an exception to this general preference for face-to-face
confrontation. There is currently not a black-and-white answer to this question.

Perhaps the answer depends on the quality of the video and audio quality in a particular
proceeding. Perhaps the answer depends on rates of coronavirus infection in the particular
jurisdiction where a trial is held. Time will tell.

Furthermore, while the First Amendment does not explicitly mention a right of access, the
Supreme Court has held that the right to attend criminal proceedings is implied in our right
to freedom of speech.[18]

Virtual hearings generally do not allow anyone other than parties, counsel, court staff and
witnesses online access, which arguably violates this right. But importantly, the right of
access is not absolute; it is only a presumption that may be overcome by a demonstration
that a closed proceeding is essential to preserve a higher interest and the closure is
narrowly tailored to serve that interest.[19]

Perhaps such a showing could be made during a pandemic. If not, online access could be
made available to the press and the public so that they too can attend hearings and trials
from their own computer screens.[20] This does not seem like a difficult hurdle to
overcome.

Although the problems with excess information delivery through in-person hearings is
equally applicable to jury trials, virtual jury trials present their own set of challenges above
and beyond other types of virtual hearings in a criminal prosecution, specifically with
respect to the defendant's constitutional right to a trial by a jury of his peers.

Do we lose the critical diversity of a jury pool if we exclude potential jurors who do not have
access to the requisite technology — video camera, high-speed Internet, etc. — or have
difficulties using this technology? This is certainly possible.

The counterargument, however, is that we will exclude many high-risk potential jurors,
primarily the elderly and immunosuppressed, if we proceed with in-person jury trials during
the pandemic, which creates a different obstacle to achieving a jury that is a fair cross-
section of the community.

Indeed, U.S. District Judge Vanessa Barrett recently postponed the U.S. District Court for
the District of Connecticut's first scheduled in-person jury trial since the coronavirus
outbreak after months of working with IT, air circulation experts, and virologists to allow it
to proceed safely.

Too few jurors were willing to sit in person and hear evidence — many citing health issues
and many simply not responding — such that the in-person trial in November simply could
not proceed.[21]
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One practical issue is the possibility of using technological issues, or feigning technological
issues, to one's strategic advantage.

For instance, participants could pretend that the video is lagging or the sound is not coming
through in order to delay answering a question and have more time to think about the
strongest arguments to make.

Similarly, there is a real possibility of attorneys, or nonattorneys, improperly coaching
witnesses off-camera while the judge remains unaware. Virtual hearings also allow
participants the opportunity to research a question on the Internet, check Twitter, and email
and text others during the proceedings — all of which are improper and unauthorized by the
court.

On the other side of the scale, balancing the above constitutional and practical concerns
inherent in virtual jury trials, is the defendant's right to a speedy trial, which is necessarily
jeopardized if courts wait to proceed to trial until after the pandemic is behind us so that
trials can proceed in person.

These concerns recently spurred U.S. District Judge Cormac Carney to dismiss a Newport
Beach, California, doctor's indictment — believing that the U.S. District Court for the Central
District of California's chief judge's decision to prohibit jury trials during the pandemic "was
made with little or no regard for [the defendant's] constitutional right to a public and speedy
trial."[22]

Conclusion

A hybrid approach combining some aspects of in-person hearings and virtual hearings could
assuage some of these criticisms and reach a happy middle ground.

For example, my law firm gave virtual arguments and virtually cross-examined withesses at
a client's sentencing hearing in September while our client was physically present in a U.S.
District Court for the Northern District of Texas courtroom alongside other counsel and
before an in-person federal judge.

This struck a fair balance where counsel was able to avoid air travel and reduce the total
number of bodies inside the courtroom, but the defendants themselves were able to appear
in-person and look the judge in the eye.

Another option for a hybrid approach would be holding some lower stakes proceedings
virtually — e.g., hearings on motions in limine — while holding the higher stakes
proceedings in person — e.g., jury trial.

Whether using a hybrid approach or fully adopting virtual hearings, there are many benefits
to utilizing videoconferencing services — especially during the present time when infection
rates are increasing throughout the country, a vaccine is not yet available to the public, and
in-person hearings create added public health risks to all attendees.

Indeed, just weeks before Thanksgiving, seven people involved in an U.S. District Court for
the Eastern District of Texas breach of contract trial tested positive for coronavirus, forcing
the judge to postpone the case for at least two weeks.[23] Concerns about surging rates
also caused New York state court officials to postpone new jury trials and grand jury
proceedings beginning Nov. 16.[24]
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Making the shift to virtual hearings should not seem like so much of a fallback option or an
ill-equipped substitute.

This is particularly so if we understand that human judges make more errors with access to
the greater information that in-person hearings inherently allow, and virtual hearings may
allow judges to make more objective, accurate decisions that more closely resemble the
better decision-making skills of computers.

With this understanding, virtual hearings may be a useful tool in years to come, even after
the pandemic is behind us.

Jennifer Shulkin is an associate at Steptoe & Johnson LLP.

The opinions expressed are those of the author(s) and do not necessarily reflect the views
of the firm, its clients or Portfolio Media Inc., or any of its or their respective affiliates. This
article is for general information purposes and is not intended to be and should not be taken
as legal advice.
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