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Labeling Law

By Deborah C. Attwood

hat countdown clock just keeps on ticking. Ver-
mont’s GMO labeling law was one of the hottest food
topics at this year’s FDLI conference, particularly the

oversized impact that one state’s law is having on the food
industry. By the time this issue of Update reaches FDLI’s
members, the most significant date will have just passed,
the July 1, 2016 deadline for Act 120 and its implementing
regulations; after this date, all food and beverages sold in

Vermont that are entirely or partially produced with genetic
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engineering (GE), subject to certain exemptions, must be
properly labeled.

By now, any lawyer or consultant with a food practice has
likely received at least one question about the Vermont law and
how it is going to be implemented. Yet outside of the compli-
ance issues, a question with broader implications remains—
how can one state’s law become a de facto national require-
ment? This question was addressed in a breakout session,
“GMO Labeling—Mandatory vs. Voluntary” on the first day
of the Annual Conference. A diverse group of experts offered
insight into the problem; the panel was composed of Steven H.
Armstrong, Chief Food Law Counsel, Campbell Soup Com-
pany, and Member, FDLI Board of Directors, Gregory Jaffe,
Director of the Project on Biotechnology, Center for Science
in the Public Interest, Karin Moore, Senior Vice President
and General Counsel, Grocery Manufacturers Association
(GMA), and was moderated by Stuart M. Pape, Shareholder,
Polsinelli PC.

|
UprpATE | May/June 2016

www.fdli.org




CONFERENCE | /
HATS -8 WASHINGT l

CFSAN Center Director Breakout Session

Most state-based efforts to establish,
either through legislation or ballot ini-
tiatives, labeling requirements for foods
produced using GE have failed. Of those
few (three) that have succeeded, most—
Connecticut and Maine—have not been
implemented.? Millions of dollars have
been spent simultaneously fighting these
efforts while seeking a federal legisla-
tive solution.®> Although the industry
position has long been that labeling of
GE foods is unnecessary, the desire to
avoid a patchwork of state legislation
ultimately has led to the conclusion that
federal legislation is the best solution.
Despite the introduction of various bills,
however, none have yet come particularly
close to passage.

Federal agencies continue to deal with
the ramifications of Vermont’s GE-la-
beling law. After FDLI's Annual, at a
May 25 conference held by the Organic
Trade Association, none other than the
Secretary of the U.S. Department of
Agriculture (USDA), Tom Vilsack, called
for a national GE labeling solution, even
as USDA takes action to meet rising
demand for sources of non-GE ingredi-
ents.* In November 2015, the U.S. Food

and Drug Administration (FDA) issued
nonbinding guidance for voluntary
labeling indicating whether foods have or
have not been derived from GE plants, to
help companies use language that FDA
would consider truthful and non-mis-
leading.® FDA also will need to address
GM labeling as part of its forthcoming
decision on potentially developing a
definition for use of the term “natural”

in the labeling of human food products.®
Under Vermont’s Act 120, food produced
with genetic engineering also is prohib-
ited from having any words identifying

it as “natural” on the label or in adver-
tising.

No controversial legislation is com-
plete without associated litigation. In
June 2014, the GMA filed a lawsuit in
federal district court, claiming that
Act 120 is unconstitutional because it
compels speech and is preempted by
federal law.® In April 2015, the judge
denied GMA’s motion for preliminary
injunction, which would have prevented
Act 120 from going into effect before the
litigation was resolved.® GMA has ap-
pealed this decision to the Second Circuit
Court of Appeals; this appeal has not yet

stopped the rest of the case from moving
forward toward trial, although both sides
recently asked the district court to delay
the trial pending the outcome of the
Second Circuit’s decision, on the basis
that the appeals court has been asked to
opine on plaintiffs’ assertion that they
are likely to win at trial.’® Although the
Second Circuit heard oral argument in
October 2015, a decision has not yet been
published and as the litigation current-
ly stands, Act 120 will go into effect as
scheduled. Moreover, notwithstanding
the outcome of this appeal, the district
court must still rule on the substantive
issues.

This has left Vermont with a first-in-
the-nation law that is causing the food
industry an outsized headache while
deciding on a compliance strategy. One
option is for manufacturers to decide
to withdraw from the Vermont market
and not offer their food for retail sale.
However, there is no guidance on how
the Vermont Attorney General’s Office,
which is responsible for enforcing Act
120, will address food that is properly
labeled “not intended for retail sale in
Vermont” but nevertheless is sold in
Vermont despite the manufacturer’s best
efforts and intentions.

Another option is to wait and see
whether federal legislation is forthcom-
ing or if the litigation results in a stay to
the law; this approach is possible because
some foods have longer shelf-lives, so
for six months after the law’s effective
date, i.e., until January 1, 2017, improp-
erly labeled foods offered for retail sale
in Vermont are presumed to have been
packaged and distributed to the retailer
prior to July 1, 2016."* Unless there is
evidence that the food was distributed
to the retailer on or after July 1, 2016, the
Vermont AG’s office has confirmed that
it will not bring an enforcement action
or seek fines for those products.*? This
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is a risky option, of course, as this could
lead to heightened attention due to being
considered a willful violator of the law.

What has been happening instead
is that a number of major companies,
including Mars, Campbell Soup, and
General Mills, have announced that they
will implement Vermont-compliant la-
bels nationwide. Other companies, while
not making a major announcement,
have quietly begun labeling."® For now,
this approach provides these companies
regulatory certainty while reflecting the
practical reality that it takes a long time
to change the packaging for thousands
of products! Of course, should federal
legislation become a reality, these early
adopters may be faced with the need to
change their labels once again.

Looking more broadly, one interesting
conclusion has to be the success of the
nationwide campaign, conducted state-
by-state, to bring about GE labeling for
foods. Despite repeated failures at both
the state and national level, proponents
of GE labeling continued fighting and ul-
timately got the one success they needed.
In 2014, Vermont’s economy represented
0.2% of the U.S. gross domestic product
(GDP)."* By comparison, California, the
state we usually see leading the charge,
represented 13.3%. A GE labeling ballot
initiative in California was defeated
in November 2012, yet many food
products in California will now include
GE labeling as a result of the victory in
Vermont. Will this model be reenact-
ed for other hot-button issues? It is an
extremely costly and resource-intensive

approach, with an uncertain outcome.

Indeed, with the litigation still pending
and federal legislation a possibility, Ver-
mont’s Act 120 may not survive. Senate
Agriculture Committee Chairman Pat
Roberts was recently quoted as saying
“I'm not going to wait around and let the
Vermont label happen . . . I'm just not
going to do that. So we’ll have a vote, one
way or the other, and we’ll see what the
outcome is.”¢ This comment illustrates
the potential demise of Vermont’s Act
120. Nevertheless, as federal GE labeling
legislation was virtually unthinkable just
a few years ago, to have come this far
demonstrates the potential power that
can be wielded by one state over a nation-
al industry. A
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