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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
-------------------------------------x 
SECURITIES AND EXCHANGE COMMISSION, 

Plaintiff, 

-v-

DARYL M. PAYTON, and 
BENJAMIN DURANT, III, 

Defendants. 
-------------------------------------x 

JED S. RAKOFF, U.S.D.J. 

14 Civ. 4644 

OPINION 

tlSDCSDNY 
DOCUMENT 
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DOC N:.~ ____________ __ 
0 ,\ T:£ FlL&D: 

On September 10, 2015, this Court denied the motion for 

summary judgment filed by defendants Daryl M. Payton and 

Benjamin Durant, III in the insider trading lawsuit that 

plaintiff Securities and Exchange Commission (SEC) has brought 

against them. See Order dated Sept. 10, 2015, Dkt. 71. This 

Opinion sets out the reasons for the Court's denial of summary 

judgment. 

By way of background, it is undisputed that the ultimate 

source of the inside information here pertinent was Michael 

Dallas, an attorney at Cravath, Swaine & Moore LLP in New York, 

who by virtue of his job gained access to material nonpublic 

information concerning several pending corporate transactions. 

See Defendants Daryl M. Payton's and Benjamin Durant, Ill's 

Statement of Undisputed Material Facts Pursuant to Local Rule 

56.1 ("Defs. 56.1"), Dkt. 56, , 1-2; Plaintiff Securities and 
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Exchange Commission ' s Response to Defendants' Sta tement of 

Undisputed Material Facts Pursuant to Local Rule 56 .1 ("Pl. Opp. 

56.1H), Dkt. 61 , , 1-2. Dal las held a clos e fri endship wi t h 

Trent Martin , a n equities sa l esman a t The Roya l Bank of 

Scot land . See Def s . 5 6.1 , 5; Pl . Opp. 56.1 , 5. As part of this 

f riendship , Martin and Da llas h ad a history of sharing 

confide ntial in f ormation , and each expected the other to 

maintai n confidentia lity. See, e . g ., Greenspan Declara t ion , Dkt . 

69 , Exhibit C (Martin Depos ition) 45:24-47 : 8; Lit tman 

Declarat ion, Dkt. 62 , Exh ibit 1 (Martin Deposi tion) 97:18-

100 : 24 , 10 6 : 3-11. 

On May 29 o r 30 , 2009, Dallas told Martin ove r lunch that 

Dallas had been assigned to work on IBM 's acquisition of SPSS, a 

dea l tha t had not yet been announced t o the public. See Defs . 

5 6.1 , 8, 57; Pl. Opp. 56 .1 , 8 , 57. In wha t the SEC alleges wa s 

a breach of t heir re l a t ionship of t r u st and confidence , Mart in, 

based on the information, not only b ought SPSS stock fo r 

himself , see Defs. 56 .1 , 13; Pl. Opp . 56 . 1 , 1 3 , but also 

conveye d the in f ormation to Martin's roommate , Th omas Conradt, a 

broker a t EuroPacif i c Capital and recent law schoo l graduate. 

See Defs. 56.1 , 1 4 , 29; Pl . Opp . 56.1 , 14 , 29 . The 

c onfidential information included both the pri ce of the SPS S 
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a c q uis i t i on a nd t he approximate t iming o f its p ublic 

announceme nt . Defs . 56 . 1 ~ 42; Pl . Opp . 56.1 ~ 42 . 

Con radt t hen provided the confi dent ia l info rmat ion to hi s 

c l ose fr i ends David Wei s haus and Mat t hew Le h rer , both of whom 

worked a t Eu roPaci fic . See De fs. 56. 1~ 43; Pl . Opp . 56. 1 ~ 43. 

Wh en Con radt d i scover e d that Lehrer had , i n turn , discl osed t he 

confidential SPS S info rma t ion to t heir mut ua l col league Benjamin 

Durant (one of the de f endants here ), Conradt fe l t obl iged to 

share t he information with a nother mut ual collea gue , Da r yl 

Payton (the othe r defendant he re) . See Defs. 56.1 ~ 44; Pl . Opp . 

56. 1 ~ 4 4. 

Bas ed o n thi s i nformat ion , Payton a nd Du r a n t purchased SPSS 

opt i ons , the value of which would i ncreas e if t h e SPSS stock 

pr i ce ro s e fol l o wing p ublic a nnouncement of IBM' s acquisition of 

SPSS. See Defs . 56. 1 ~ 50 ; Pl. Opp. 56 . 1 ~ 50 , 11 9- 20; 

Defendan t s ' Responses t o Pl a i nt i ff ' s Addi t iona l Ma t eri a l Fact s 

Pursuant t o Local Civil Rul e 56 . 1 (b) ("Defs . Reply 5 6.1" ) , Dkt. 

70 , ~ 119- 20. The SPSS acquisition was a nnounced on J ul y 28 , 

2009 , and , as e xpected, the p rice of the stock r ose . See Defs. 

5 6.1 ~ 57; Pl . Opp. 5 6. 1 ~ 57. Accordi ng t o the SEC , Payton and 

Durant collect i vely made mo r e t ha n $29 0, 000 as a res ult. 

Plaintif f Securit ies and Exchange Commi ssion ' s Oppos ition t o 
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Defendants' Motion for Summary Judgment ("Pl . Opp. Br.") , Dkt. 

60, at 1. 

The SEC fi led suit against defendants Payton and Durant on 

June 25, 2014, alleging that defendants had violated Section 

10(b) of the Securities Exchange Act, 15 U. S .C. § 78j(b), and 

Rule 10b-5 (17 C.F.R. § 240 .10b- 5) promulgated thereunder . See 

Complaint, Dkt. 2 , ~~ 87-91. On August 14 , 2015, defendants 

moved for summary judgment. See Notice of Motion, Dkt. 53. 

Summary judgment in fa vor of defendants is warranted only if 

"there is no genuine issue as to any material fact and . the 

moving party is entitled t o a judgment as a matter of law." 

Celotex Corp. v. Catrett , 477 U.S. 317, 322 (1986). The Court 

must " construe al l the e vidence in the l ight most favorable to 

the nonmoving party, drawing all inferences and resolving all 

ambigui t ies in its favor." Amidon v. Student Ass'n of State 

Univ. of New York at Albany, 508 F.3d 94 , 98 (2d Cir. 2007). 

The instant case is be ing pursued under the 

"misappropriation" theory of insider trading liabi lity, 

according to wh ich "a person commits fraud 'in connection with' 

/ 
a securit ie s transaction . wh en h e misappropriates 

confidential i nformation for securities trading purposes , in 

breach of a duty owed to the source of the information." United 

Sta t es v. O'Hagan, 521 U.S. 642 , 652 (1997). The duty so owed 
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may be a f iduc iary duty or it may be a s imi l ar duty of trust and 

confidence . Id. Of part icular relevance here , the SEC ha s, by 

promu lga t ing Rule lOb 5-2, codi fie d and expanded the duty of 

trust and con f ide nce applicab le t o misappropriation cases, so 

t hat it exists , inter alia, "[wlheneve r the pers on communica ting 

t he mate rial nonpublic information and the person to whom it is 

c ommunicated have a history, pat t ern , or p ractice of sha ring 

c onfide nces, such that the recipient o f the information knows or 

reasonably should know that t he person communicating the 

materia l nonpubli c informa tion expects t hat t he recip i ent wi ll 

ma inta in i ts c onfi den t iality .H 17 C .F. R. § 240 .10b5-2 . 

Coupl ing this definition with t he Second Ci rcuit 's 

requireme nts set f orth in United States v. Newma n, 773 F.3d 438 

(2d Cir. 2014), cert. deni e d, 136 S . Ct. 24 2 (2 015),' and 

a pplying the c ombi nat ion to the i ssues that both s ide s he re 

ag r ee are the focus o f the instan t case , the SEC, to prevail on 

its c laims aga ins t Pa yton a nd Durant, must s how by a 

preponderance of t he evide nce: (1) that Martin o wed a d uty of 

trust and confidence to the source o f t he ma ter ia l non-public 

information about the SPSS transa ction, n ame ly, Dallas; (2) that 

1 Although Newman wa s not a mi sappropriation c ase, it s ke y holdi ng s e xpres sly 
apply to such cases , as well as to "c la ssic" i ns ider t rading . See Newma n , 773 
F.3d a t 4 50 ; SEC v. Payt on and Duran t , 97 F . Supp. 3d 5 58 , 5 62 (S.D.N.Y. 
2015) . 
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Martin breached t hat duty by disclos ing the confidential SPSS 

in f ormat ion to Conradt; (3) th a t Marti n r eceived a pe r sona l 

benef it from d isclos i ng the information t o Conradt ; a nd (4) t hat 

Conradt ' s tippees , de fe ndants Payton and Durant, unde rstood both 

that t h e SPS S information was conf ident i al a nd that Martin had 

d isclosed this informat ion to Conra dt in exchange for a personal 

benefit. 

As to the f irst and second elements, the Court finds tha t 

there are reasonable disputes o f mater i a l fact with respect to 

whether Mart i n owed and breached a duty of trust and con f i dence I 
, , to Dal las. It is undisputed, as noted above , that Martin and 

Dallas we r e close friends, see Defs. 56 .1 ~ 5; Pl . Opp. 5 6. 1 ~ 
k 

5 . There is a lso ample e viden ce that the two me n r epeatedly I , s ha red confide nt ial informa tion with each othe r . See , e.g ., 

Gre enspan Declaration, Exhibi t C, 45:24-47:8; Littman 

Declarat ion, Exh ibit 1 , 97 :18- 98 : 16 . Further st ill, there is 

ample evidence that thes e exchanges were part of an a rrangement 

of trust and confidence that me t the r e quirements of Ru le 10b5 -

2. Fo r example, Ma rtin testifie d that be f ore the SPSS 

transaction , he d i d not r eveal or trade on any confidential 

information provided by Dallas, see Littman Declaration, Exh i bit 

1 , 99 :6-100: 24 , and that when he supplied Conradt with the 

c onfidential i nforma tion, he wa s violating his duty of trus t and 
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confidence to Dallas, see Littman Declaration, Exhibit 1, 

107:15-24. Similarly, Dallas testified that he expected Martin 

to keep the SPS S info rmation to himself, see Littman 

Declarat ion, Exhibit 3 (Dallas Deposition), 81 :5-1 6 , and tha t 

when he found out that Martin had traded based on tha t 

information, he fe l t "angry because I t hought it was a 

betrayal." See Bhaskaran Declaration, Dkt . 57, Exhibit 1 (Dallas 

Deposition), 142 : 1-13. 

To be sure , there is competing evidence; but all this means 

is that the matter is genuinely disputed and must be resolved by 

a jury. For example , defendants place great weight on text 

messages sent betwe en Dallas and Martin on June 1, 20 09, a few 

days after Dallas disclosed the SPSS information to Martin and 

two days before Martin bought SPSS stock. Se e Memorandum of Law 

i n Support of Defendants' Motion for Summary Judgment ("Defs. 

Br ." ), Dkt. 54 , at 24 ; Fishbein Decl aration , Dkt. 55 , Exhibit A. 

Specifically, on the afternoon of June 1, 2009, Martin texted 

Dallas saying "I'm going to hit that s t ock I reckon ." About 

fifteen minutes later, Dallas texted Martin saying "[w]ill call 

you tonight about the c oming wee kend, ta lk soon." See Fishbein 

Declaration, Exhibit A. According to defendants , these text 

messages undermine Dallas's "story that Mart in's trading 

breached h is duty of trust and confide nce." Defs. Br . at 24 . 
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However, Dal las testified that h e doe s not remembe r receiving or 

rea ding the text mes sage fr om Mart in, and that the t ext me ssage 

di d not c hange hi s test imony that he did not expect Dal las to 

trade on the SPSS information, s ee Gre enspan Decla ration, 

Exh i bit B (Dal las Deposition) 207: 22-208 :14, 210:3-19. 

Furthe rmore, t he meaning and import of these text me ssage s is 

subject to mu l tip l e reasonabl e inte rpretations, and their we ight 

in relation to Dallas ' s test imony and Martin 's and Dallas ' s 

pre vious shar i ng of conf idences is a matte r f or t he j ury to 

decide. See Hayes v. Ne w York City Dep ' t of Corr. , 84 F . 3d 614 , 

619 (2d Cir. 199 6 ). 

As to the th i rd element - t ha t Martin receive d a p er sonal 

b enefit for disclos ing t he SPSS i nforma tion to Conradt - summary 

judgment is similarly unwarranted. In Dirks v. SEC , 463 U.S. 

646 , 664 (1 983) , t he Supreme Court defined a pe rsonal bene f i t as 

a pecuniary ga in or a reputational bene fit tha t 
wil l t ranslate i nto future e arni ngs. There are 
ob j ecti ve f act s and circumstances that often justify 
such an inference . For example , there may be a 
r elations hip between t he inside r a nd the r ecipient 
that suggests a qui d pro quo from the latter, or a n 
intention to bene fit the particular recipient . The 
elements of fiduciary duty and exploi tation of 
n onpublic info rmation al so e xist when a n insider makes 
a g ift of confidentia l information to a trading 
relati ve or fr iend. 

Di r ks, 463 U.S. at 664. Elaborating on thi s defin i tion , the 

Second Circuit, i n SEC v . Obus , 693 F.3d 27 6 , 291 (2d Cir. 
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2012), s tated that "the undisputed fact that [the t ipper ] and 

[the tippe e] were friends f r om coll ege is s uffi c ient t o send t o 

the ju ry t he question o f whethe r [the tipper] received a bene fi t 

from tipping [the tippee]." Obus, 69 3 F .3d at 29 1. 

Both Di rks and Obus were (like th e instant case) civil SEC 

c ases. But in Newman, a criminal cas e, t he Second Circuit s tated 

t hat "[t]o the e xte n t Dirks sugge sts that a personal benef i t may 

be infe rred from a personal r elationship b etwee n t h e tipper and 

tippee . . we ho ld t ha t s uc h an inference is impermi ssible in 

t he a bsence of proof of a meaningfu lly c l ose pe rsonal 

relations hip that generates an exchange t hat is objective , 

con seque nt ial , and r epresents at least a potent ial ga in o f a 

pecuniary or s imilarly valuable natu r e . In o ther words . 

t hi s requires evidence of 'a re lat i onship be tween the ins ide r 

a nd the recipient that suggests a qu id p ro quo f rom t he l att e r, 

or an int ention to b e nefit the [la tte r] .'" Newman, 773 F.3d a t 

452, citing United Stat e s v . Jiau, 734 F. 3d 147, 1 53 (2d Cir. 

201 3) , c ert . denied, 135 S . Ct. 3 11 (2014). 

Newman did not purport to ove rrule Obu s , and ne ither , 

obviously , could it overrule Dirks, s o a ll three cases rema in 

good l aw. Nevertheless, as thi s Court has previous ly not e d, 

Payton, 97 F. Supp . 3d at 5 63, it is no t s o easy t o reconcile 

t he a bove quoted language f rom Dir ks, Obus, and Newman. I n the 
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instant cas e , the SEC, f or example, contends that "[u] nder the 

binding precedent of Obus, undisputed e vidence that the tipper 

and tippe e were ' friends ' i s sufficient to overcome summar y 

judgment," see Pl . Opp. Br. at 10 , while defendants count er that 

the Obu s case itsel f involved an "objective ly close frie nds hip" 

and is not at odds with Newman, see De fs. Br. at 6 & n .3. But 

regardless of t h e re l ationship amo ng Dirks, Obu s , and Newma n, a 

r easonable jury could find that Martin tippe d Conradt for a 

pers ona l benefit under the standards e numerated in a ll of t hese 

cases, e ven Newman. 

To begin with, the e l aboration in Newman o f "personal 

bene fit" f rom the standpoint of a remote tippee is not directly 

applicable to the determination of the third ele me nt here - that 

Martin received a benefit from disclosing the information t o 

Conradt - since, as this Court has previ ously held, " a t ippe r' s 

intentio n to benefit the tippee is su ffi cient t o sa t isfy the 

b e n e fi t requirement so fa r as the tippe r i s c oncerned, and no 

quid pro q u o is requ i r ed." United St ates v. Gupt a , 11 Cr . 907, 

2015 U.S. Dist . LEX IS 86635, at *5 (S. D.N. Y. Ju ly 2 , 2015); see 

al so Ne wman, 773 F .3d a t 45 2 ; Ji au , 734 F. 3d at 153. 

Thi s di stinction aside , more over, t he admissible e vide nce 

proffered by the SEC satisfies even a qu id pro quo requireme nt. 

Thi s derives, in part, f rom t he closeness of the relationsh ip 
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between Ma rt in and Conradt. They were mor e than mere r oommates . 

Indeed , it i s largely undisputed t ha t t h ey togethe r ate dinner, 

drank beers, played v ideo games , watche d TV , u sed drugs, and 

discussed the ir respective day s , current events, and personal 

de t a ils o f th e ir l ives . See Pl . Opp . 56.1 ~ 90; Def s . Reply 5 6.1 

~ 90. Furthermore , a s part of t hat relationship, Conradt 

f requently provide d Martin wi t h mu t ua l b enefits. Thus , Conradt 

took t he l ead in o rgani zing and payi ng s ha red expenses, and 

re s olving prob l ems at the a partment . See Pl. Opp. 56 .1 ~ 96 ; 

Defs . Reply 56 .1 ~ 96. Conradt also h a ndled several apartment-

re l ated repa irs and negotiated with the l andlord on rent . See 

Littman Declaration, Exhib i t 4 (Conradt Depos it ion), 8 3 :15-

99 : 21. 

As a noth e r example , a round the same time as Mart in was 

tipping Conradt, Conradt came t o Martin's a id aft e r Martin was 

a rres ted a nd cha rge d with a ss aul t. Se e Pl . Opp. 56.1 ~~ 99-101; 

Defs. Opp. 56.1 ~~ 99-101. Al t hough the part ies di sput e t he 

precise nature o f the roommates ' int eractions after t hi s 

incident, both Martin and Conradt te s t i f i ed that, short ly 

fo llowi ng the eve nt, Conradt arranged a conference ca ll to 

discuss t he i ncide nt with a law cler k fr iend o f Conradt's. See 

Littman Declara t ion Exhibi t 1, 37: 3-13; Bhas ka ran Dec l aration 

Exhibit 3 (Con rad t Deposition), 10 4 :3-10 6: 13 . Conradt t e sti f ied 
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that t he fri e nd provide d some thoughts about Martin's situation 

and that foll o wing thi s conversation , Conradt ha d subsequent 

conversations with Ma r tin about possible strate gies and sent 

Martin a couple of emai ls about the incident . See Bhaskaran 

Declaration Exhibit 3, 10 6 :8-25 . 

Against this background of a c lose relationship and 

Conradt's doing fav ors for Mart in, a rea sonable j uror could 

c onc l ude not only that Martin intended to benefit Conradt by 

passing a long the SPSS info rmat ion, but also t hat i t was in 

effect a qui d pro quo for past and prospective s ervices rendered 

by Conradt on beha lf of Martin. In the words of Newman, they had 

"a meaningfully close persona l relationship that generat e s an 

e xchange that is object ive , c onsequential, and repre sents a t 

leas t a poten t ia l gain of a p ecuniary or similarl y valuable 

natu re . U Newma n, 77 3 F.3d a t 452 . 2 

As to the fourth (i.e., final) e lement - that de fendants 

Payto n and Durant unde rstood no t only that the SPSS information 

was confidentia l but also that Mar t in ha d disclosed t h e 

information to Conradt in excha nge for a personal b e nefit - it 

is no t necessary fo r t he SEC to prove t hat the remote tippees 

2 Whi l e Martin and Conradt subsequently denied that the SPSS i nformat ion was, 
in thei r view, provided in exchange f or a benefit, see, e .g., Gre e n s pan 

Declaration, Exhibit C, 22 : 15-25 ; Greenspan Dec l aration, Exhibit D, 209:23-
21 0: 1 , the c redibili ty o f th e se statements rema ins a matter for the jury to 

as sess at tr i a l. 
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had personal knowledge of the specific benefit conve yed . Rathe r , 

i t is enough in a civil case l ike t hi s one "that t he 

defendant [s] 'knew or had reason t o know' of the benefit to the 

tipper," i n t he general sense that they understood that a 

benefit was provided . Gordon v. Sonar Capital Mgmt . LLC , 11 Civ. 

9665, 2015 WL 4554194 at * 1 (Ju ly 30, 2015) , citing Obus, 693 

F.3d at 288 & n. 2; S . S.C. v . Jafar , No. 13 Civ . 4645, 2015 WL 

3604228, at *4 & n.2 (S . D.N .Y . June 8 , 2015) . Indeed, e ven in 

the cr imina l c ontext, as Newman itself i ndica te s, such general 

knowledge may be suffic ient, for defendants need not "know the 

detai ls o f the i nsider ' s di s closure of i nformation" to be 

liable. Newman , 773 F. 3d at 449 n . 3 . 

I n this r espect, the reco rd, viewed in t he light most 

f avorable to the SSC , includes the following relevant facts , 

among others . The de f e ndant s were sophisticated parties : they 

had been in the secur ities industry for several years as of June 

2009 , see Pl . Opp. 56.1 ~ 110 , Defs . Re ply 56 .1 ~ 11 0, and were 

aware of the value o f the SPSS information derived from its 

conf ide n t i al nature , see, e . g. , Littman Declara t ion Sxh i bit 23 , 

18 7 :15-18 . The de fe ndant s kne w that Conradt's r oommat e Martin 

was the s ource o f the SPSS information . See Littman Declaration , 

Sx hibit 23 (Payton Deposition), 198 : 3 - 14 ; Lit t man Declaration , 

Exhibit 4 (Conradt Deposi t ion) , 149 : 3- 14 , 150 :2 0- 22 , 172 : 20 -
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17 3 :7. De fe ndant s a lso knew Martin and Conradt were friend s ; s ee 

Greenspan Dec l aration, Exhibit E (Payton Deposition), at 130 :1 8 -

132 :25, 140 : 7-14 3 : 2 ; Littman Declarat ion, Exhibit 24 (Durant 

De position), a t 18 4:6- 14 . In addition , Conradt testified t ha t h e 

t old the defendants not to t ell anyone a bout the SPSS 

information "[b)ecause I told the m Trent [Martin) had mentioned 

n ot t o say anything about it ,H Littman Decla ratio n, Exhibit 4, 

a t 173 :1-7. 

Despite a ll t his, t he de fend a nts did not ask Conra dt fo r 

mo re info rmation a bout t he source of t he tip or its 

circumstances , see Lit t ma n De c l aration , Exhibit 23 , 184 :17-23 ; 

Exhibit 24, 18 4:14- 22. Their subsequent conduct reasonably 

suggest s that this was because the y und erstood, but chose to 

c onsciously di sregard , the means by which the SPSS info rmation 

was obtained. Specifica lly, aft er the SPSS dea l was announced, 

the de fen dan ts pa rti c ipa ted in a meeting in a hote l in which 

var ious tippees di s cus sed potent ia l n e xt s teps and Durant 

suggested that i f ques tioned about their SPSS transact ions , 

everyone should say they "liked tech,H see Littman Declaration, 

Exhibi t 4, at 179:9-18 2 :24, Littman Dec l aration, Exhibit 39 , a t 

10. The re i s no evidence that Payt on , who was pres ent at that 

meeting , demurred. Moreover, in November 2009 , in response to a 

EuroPacific writt e n ques tionnaire about hi s SPSS t rade s , Payton 
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falsely stated that he had learned of SPSS from Durant. Defs. 

56.1 ~ 62; Pl. Opp. 56 .1 ~ 62. For his part, Durant, in response 

to the same questionnaire, fals ely stated that he learned abou t 

SPSS through research on Fidelity.com . See Defs. 56.1 ~ 63; Pl. 

Opp. 56.1 ~ 63. 

On these fact s, a jury could reasonably find, at a minimum, 

that it was more likely than not that the defendants made 

deliberate choices not to inquire further into the circumstances 

under which Martin pass ed the SPSS information to Conradt, in 

order to remain technically ignorant of whether Conradt received 

a personal benefit, because they well understood that there was 

a high probabil ity that just such a benefit had been provided. 

See Littman Declaration, Exhibit 23, 184:17-23; Exhibit 2 4, 

184:14-22. 

For all the foregoing reasons , the Court, by Order dated 

September 10, 2015, denied the defendants' summary judgme nt 

motion. 

Dated: New York, NY 
December Jr!, 2015 
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