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Buyer Power in Recent
Merger Reviews
B Y J O N AT H A N S A L L E T

I

M AGIN E A MERGER BET W EEN T WO buyers that would increase the new firm’s buyer power over
an important input it would purchase from upstream
sellers. The merging parties assert that their increased
ability to obtain lower prices will result in cost savings to
them, some of which will be passed through to their downstream customers and that these lower prices are a procompetitive benefit. Opponents of the transaction allege that the
increased buyer power, perhaps even constituting monopsony
power, may substantially lessen competition in the market for
the purchase of those inputs regardless of whether any of the
fruits of the merger-specific buyer power are passed along to
customers. That might happen, for example, if the increased
buyer power resulted in lower prices to the upstream
providers and had the effect of decreasing their output.1 On
what basis should a reviewing agency or a court determine
whether this buyer power is improper under Section 7 of the
Clayton Act?
Two cases throw this issue into sharp relief. In 2012, the
Federal Trade Commission closed its eight-month investigation of the acquisition of Medco Health Solutions by Express
Scripts, Inc., two of the nation’s three largest pharmacy benefit managers (PBM), by concluding that “even if the transaction enables the merged firm to reduce the reimbursement
it offers to network pharmacies, there is no evidence that this
would result in reduced output or curtailment of pharmacy
services generally.” 2 Rather, the FTC emphasized, “It is likely that a large portion of any of these cost savings . . . would
be passed through to PBM customers.” 3
Four years later, the Department of Justice sued to stop the
proposed merger of two health insurers, Anthem and Cigna,
and alleged, in part, that the increased buyer power of the
combined firm would “enhance Anthem’s leverage—both
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over physician practices . . . and hospitals and physician
groups” and, as a result “Anthem likely would reduce the
rates that both types of providers earn . . . .” 4 The complaint
predicted likely reductions in output from hospitals and
physicians but the DOJ argued that “the Court need not
answer the question whether lower rates on balance will
reduce output or quality of care, or otherwise cause consumer harm.” 5
And the DOJ took the view that “Anthem’s defense that
its acquisition of Cigna will enable it to lower reimbursement
rates ‘confirms rather than refutes the anticompetitive purpose and effect’ of the acquisition.” 6 In other words, the
Department believed that in these circumstances harm to
competition among purchasers of inputs proved a Section 7
violation no matter the effect on downstream competition.
It is axiomatic that buyers may be able to influence the
terms on which they purchase goods and services.7 As the
Horizontal Merger Guidelines explain, “Powerful buyers are
often able to negotiate favorable terms with their suppliers.” 8
A recent example arose in the DOJ’s review of the Danone/
White Wave transaction, in which it alleged that a newly
combined company would be purchasing 70 percent of available raw organic milk from upstream Northeastern milk producers and that this increased buyer power would likely lead
to the imposition of contract terms very favorable to the new
company but very unfavorable to organic milk producers,
who would be paid less for their organic milk. At the same
time, the Horizontal Merger Guidelines emphasize that buyer
power can result simply from factors unrelated to market
power, such as through reduced transaction costs or the
increased ability to take advantage of volume discounts.9
So the question arises: Is the goal of antitrust low prices?10
Or is it to achieve competitive outcomes without regard to
price levels?11 Recent merger reviews raise a series of important issues that include both the assessment of the nature
of buyer power and the consideration of competitive effects.
Two critical questions emerge: (1) Under what circumstances
does the exercise of buyer power promote recognizable procompetitive outcomes, and (2) in what markets are such procompetitive efforts cognizable?
Monopsony and the Structural Presumption
Monopsony is a subset of buyer power—limited to circumstances that are the buyer-side equivalent of monopoly power
held by a seller.12 Monopsony has long been recognized as a
threat to competition precisely because “a monopsony is to
the buy side of the market what a monopoly is to the sell
side.” 13 Areeda and Hovenkamp suggest that the line between
monopsony and lesser forms of buyer power lies at the border between lower and higher output.14
It is important to recognize, however, that lower output in
the downstream market will not always result from the existence of monopsony power, for example, if the monopsonist
sells downstream into a perfectly competitive product market. A paper mill may have market power in the local mar-

ket to purchase timber and consequently will buy less timber
to drive down the price the firm pays for timber. But if the
firm sells paper into a perfectly competitive national market,
there may not be any less paper sold as a result of this—other
paper mills will expand their output by buying inputs in different upstream markets to offset the reduction by the
monopsony mill, and paper prices will remain constant.
Competition in the local market for timber is harmed, but
there may be no downstream effect on consumers.15 The
Horizontal Merger Guidelines expressly state that the agencies do not “evaluate the competitive effects of mergers
between competing buyers strictly, or even primarily, on the
basis of effects in the downstream markets in which the merging firms sell.” 16
The proposed Anthem-Cigna transaction would have
combined two of the leading five national health insurance
companies. Although its complaint largely raised seller-side
issues,17 the DOJ focused as well on the exercise of buyer
power in the upstream market in which health insurers agree
to pay hospitals and doctors for the supply of medical services. Here, the Department alleged that combining the two
companies would “enhance Anthem’s leverage” and as a
“result of the merger, Anthem would likely reduce the rates
that both types of providers earn by providing medical care
to their patients.” 18 By contrast, the merging companies
counted on the same buyer-side dynamic as a basis for
demonstrating efficiencies, asserting that their increased
buyer power would lead to lower prices and thus directly benefit customers and consumers.19
The buyer-power issue was not decided by the district
court, but the subsequent appeal to the D.C. Circuit featured the merging parties’ assertion that the district court
had failed to credit their efficiencies, including the assertion
of their ability to gain and pass through lower prices through
increased buyer power. The D.C. Circuit upheld the district
court judgment that efficiencies had not been adequately
demonstrated, but in his dissent Judge Brett Kavanaugh set
out his view of the buyer-power question, concluding that
the proposed transaction could violate the Clayton Act, but
only if the merged company “would be able to unlawfully
push healthcare providers to accept rates that are below
competitive levels.” 20 As he explained:
[T]he exercise of monopsony power to temporarily reduce
consumer prices does not qualify as an efficiency that can justify an otherwise anti-competitive merger. . . . Although
both monopsony and bargaining power result in lower input
prices, ordinary bargaining power usually results in lower
prices for consumers, whereas monopsony power usually
does not, at least over the long term. Therefore, the exercise
of bargaining power by Anthem-Cigna is procompetitive
because it usually results in lower prices . . . . By contrast, the
exercise of monopsony power by Anthem-Cigna may be anticompetitive because it may result in higher prices.21

For Judge Kavanaugh, therefore, the critical question for
the district court to resolve in the first instance—had the case

continued—would have been: “Would Anthem-Cigna
obtain lower provider rates from hospitals and doctors
because of its exercise of unlawful monopsony power in the
upstream market where it negotiates rates with healthcare
providers?” 22 Similarly, Commissioner J. Thomas Rosch in
the Express/Medco case viewed the case as “subject to the
principles of monopsony power,” and the FTC’s Closing
Statement emphasized that “the proposed transaction would
produce a firm with a smaller share of retail pharmacies
sales—approximately 29%—than is ordinarily considered
necessary for the exercise of monopsony power.” 23
For purposes of this analysis, the common ground is that
the creation of monopsony power supports a governmental
action under the Clayton Act. But Judge Kavanaugh goes a
step further, perhaps suggesting that the only form of buyer
power that could be treated as illegal would be monopsony.
The fundamental difficulty with such a contention is that it
breaks the symmetry between seller and buyer power in merger reviews. The Clayton Act does not require that sellers in a
horizontal merger have to gain a monopoly in order to raise
the threat of harm to competition. This follows from the
plain language of Section 7, which establishes as separate
bases for liability transactions that would “tend to create a
monopoly” and those that may “substantially lessen competition.” And the “substantially lessen” standard demonstrates
Congress’s intent to attack potential harms to competition in
their incipiency without regard to the likelihood of monopoly/monopsony.24 Neither clause specifies that harm must
occur in a seller-side market rather than a buyer-side one.
Of course, the Horizontal Merger Guidelines establish a
rebuttable presumption that a merger that creates significant
concentration in a market is likely to increase market power.25
The concentration levels identified in the Horizontal Merger
Guidelines are well below the shares associated with monopoly power.26 In a market with an HHI above 2500, application of that standard would target, for example, the acquisition by a firm with 30 percent market share of a firm with 4
percent market share.27 This formula establishes the so-called
structural presumption by which the antitrust agencies present a prima facie case that the merging parties must rebut
(and, if that were successfully done, then requires the government to produce additional evidence demonstrating anticompetitive effects).28 This is also known as the Philadelphia
National Bank presumption 29 and it was used by both district
courts in the recent health care mergers.30
The DOJ’s view in the Anthem case applies just this
approach, invoking Philadelphia National Bank and the structural presumption as establishing a prima facie case on the
seller side.31 The use of the structural presumption means that
the DOJ would not have to show specific evidence of harm
to establish its prima facie case. That, the DOJ argued, is the
rule in sell-side mergers and, given its logic, it invoked the
same rule in Anthem.32
Treating seller-side and buyer-side power as symmetrical,
this article proceeds on the assumption that there is a mergF A L L
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The use of the str uctural presumption means that
the DOJ would not have to show specific evidence
of har m to establish its prima facie case. That, the
DOJ argued, is the r ule in sell-side merger s and,
given its logic, it invoked the same r ule in Anthem.

er-specific increase in concentration that falls short of monopsony but that triggers the same presumption as established
on the seller-side by Philadelphia National Bank.33 Nothing
in the use of the structural presumption would, of course, bar
merging parties from demonstrating that a full understanding of the nature of the market, including, for example, low
barriers to entry or the ability of smaller competitors to play
a larger role, should lead a reviewing court to reject the view
that competition may be lessened. This is the kind of analysis the FTC performed in its seller-side analysis of the Express
Scripts/Medco transaction and that, it has been argued, supports the FTC’s buy-side conclusion as well.34
When Do Lower Input Prices Constitute Harm and
When Can They Be Treated as an Efficiency?
The DOJ argued in the Anthem case that it needs to “show
only that the merger would give Anthem increased market
power that risks harm to providers . . . . ” 35 First, the DOJ
relied on a line of cases in which the Supreme Court rejected assertions that the antitrust laws should consider whether
the use of market power might yield procompetitive outcomes.36 So, for example, in National Society of Professional
Engineers,37 the Supreme Court rejected the claim that a prohibition on competitive bidding by members of an engineering association could be justified on the ground that low
prices could mask inferior service, saying “the statutory policy [of the Sherman Act] precludes inquiry into the question
whether competition is good or bad.38 The Court emphasized, as well, the role of the judiciary, stating that a view of
the rule of reason “based on the assumption that competition
itself is unreasonable” would create a “sea of doubt.” 39 Thus,
the DOJ believed that once the structural presumption was
established, merging parties would not be able to rely on the
very same increase in buyer power to achieve “good” outcomes, including lower prices, in rebutting the prima facie
case.
The DOJ invocation of the competitive process invokes a
second basis for its conclusion, by focusing attention on the
input market. Philadelphia National Bank holds that harm in
one market cannot be offset by benefits in another,40 from
which follows the conclusion that benefits to downstream
consumers cannot be balanced against harm to upstream
input suppliers. Symmetry requires that the potential disad8 4

·

A N T I T R U S T

vantage to suppliers be treated exactly the same as the potential disadvantage to buyers in a sell-side merger, which does
not consider effects in other markets.
One should not assume that the “competitive process”
position treats competitive effects as irrelevant. Here, the
“incipiency” purpose of the Clayton Act is important, as is
the notion that a buy-side analysis simply turns the normal
sell-side analysis upside down. Thus, the buyer-power defense
could be rejected either on the ground that it relies on the use
of market power as an improper basis for “good” outcomes
or that the asserted benefits require balancing harm in one
market against benefits in another.
In her concurring opinion in Anthem, Judge Millett
addressed the first issue, concluding that “a proffered efficiency cannot arise from anticompetitive effects” and, therefore, “once a court has found a Section 7 violation, a generic statement that prices will go down proves nothing by
itself.” 41 Judge Millett continued: “[I]ncreased bargaining
power is not a procompetitive efficiency when doing so ‘simply transfers income from supplier to purchaser without any
resource savings.’” 42 Additional bargaining power absent
resource savings could be used to artificially increase the percentage of the surplus created by the bargain that goes to the
buyer, to the disadvantage of the seller.43
Areeda and Hovenkamp, in the section of their treatise on
which Judge Millett relies, assert that “genuine resource savings” exist when, for example, newly merged firms qualify for
quantity discounts or are able to search more widely for
favorable prices available for their larger purchases, but not
simply because the new firm has more bargaining power or,
of course, monopsony power.44 In other words, where cognizable efficiencies exist, the new bargaining equilibrium
between the merging parties and an input supplier may benefit both sides to the transaction; where such efficiencies do
not exist, there is merely the transfer from input suppliers to
buyers to which Judge Millett refers.
This is not the only view. Dennis Carlton and Mark Israel,
asking “under what conditions can a merger of buyers lead to
merger efficiencies that are due to changes in the bargaining
outcome,” suggest that efficiencies would exist where the use
of new-found buyer power would drive input prices closer to
competitive levels or where the process of contract formulation becomes more efficient, such as where transaction costs
are effectively reduced or asymmetric information problems
are solved.45
To what extent is the “competitive process” approach
inconsistent with the FTC’s review of buyer power in Express
Scripts/Medco? In that transaction, the “most highly-publicized and politically-charged issue” 46 was whether the acquisition of one significant PBM by another would reduce the
reimbursement rates that pharmacies receive from such firms,
which undertake the task of establishing a network of pharmacies that can then be used by health plans as they offer
prescription drug plans. PBMs assemble their networks by
negotiating with pharmacies over the rate at which they will

be reimbursed for filling prescriptions. Pharmacies alleged
that the new firm would enjoy and exercise monopsony
power.
The FTC’s Closing Statement cited the post-transaction
market share of 29 percent of retail pharmacies’ sales as evidence that the new firm would not have monopsony power
and relied, as well, on evidence that increase in the size of
PBMs was not correlated with lower reimbursement rates
paid to pharmacies. The Commission also referred to the
potential benefit to consumers that would follow if lower
input prices resulted in lower health care costs to consumers.47
But the Closing Statement does not tell us whether such
ability to obtain lower prices would result from cognizable
efficiencies, that is to say resource savings, whether the competition benefits would appear outside of the relevant market, or whether buyer power short of monopsony could support a finding that the Clayton Act would be violated.
Considering the Puts and Takes of Buyer Power
Suppose that some portion of the increased ability to obtain
lower input prices really does qualify as an efficiency, perhaps
through decreased transaction costs that would not otherwise
be available to the pre-merger firms, but also that there is
increased buyer power not attributable to those efficiencies
that could lead to anticompetitive outcomes. This situation
could arise even in cases that do not trigger the structural presumption. After all, the Horizontal Merger Guidelines are
careful to caution that “[t]he purpose of these thresholds is
not to provide a rigid screen to separate competitively benign
mergers from anticompetitive ones . . . .” 48
In United States v. Charter, the DOJ considered the impact
of the merger of two cable operators that purchase video
programming from upstream content companies. In its
Competitive Impact Statement accompanying a settlement
complaint, the DOJ neither alleged monopsony power nor
concentration of the type that would qualify for the structural
presumption.49 Rather it alleged that the new company
would be “a critical distribution channel” for online video
and would have more leverage by virtue of having “over 17
million video subscribers” nationally.50 Thus, the DOJ concluded that absent the proposed settlement, the combination
would violate Section 7 by negotiating non-price contract
terms that would “limit[] or foreclos[e]” online video distributors like Amazon, Hulu, or Netflix from obtaining
“access to the video content that is vital to their competitiveness.” 51 It is important, in other words, to note that the
alleged harm was not that the new company would gain
lower prices, but that it would use increased buyer power to
demand non-price terms that would be harmful to competition.
Take the facts derived from the Charter transaction as a
hypothetical and imagine further that the merging parties had
agreed that there would be a merger-specific increase in buyer
power but had also argued that some portion of the increased
buyer power resulted from true resource savings, which would

result in lower costs to consumers. For these purposes, we are
assuming that there is a merger-specific increase in buyer
power, that both outcomes—programming limitations and
lower prices to consumers—are equally likely, and that the
increase in concentration neither triggers the structural presumption nor qualifies as monopsony.
In this hypothetical, the argument would be that there is
more buyer power and that it is being used to impact the bargaining between the newly formed cable company and a
programmer, that this bargaining should itself be understood to be a form of competition, and that the non-price
terms limit output of the video programmers. But the hypothetical also assumes that there are cognizable efficiencies
associated with some portion of the increased buyer power
and that these are passed through, in whole or in part, to
consumers. A critical question is whether and how, in balancing the effects in the input market, an antitrust enforcer
or court should consider the downstream impact, perhaps as
illustrative of potential impacts in the input market.
Conclusion
This analysis suggests that buyer-power merger reviews would
likely be analyzed on the basis that: (1) the use of market
power created separately from any efficiency or resource would
support both a monopsony conclusion or, with lower market
share, the structural presumption; both of which would bar
the use of the same market power to justify allegedly procompetitive outcomes and (2) Philadelphia National Bank
bars a balancing of harm in the input market with benefits on
the downstream consumer (or any other) market. Less certain
is the treatment of such buyer power that falls short of the
structural presumption, including when true efficiencies also
exist.䡵
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