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The Reconciliation Process and Tax Reform: Background and Frequently Asked

Questions

For the second time this year, Congress intends to use the so-called
“reconciliation” process to pass substantive legislation. Despite its buzzword
popularity, and the hope among many that it serves as a panacea to
Congressional gridlock, reconciliation is a limited process that anyone
seeking to take advantage of the benefits it offers would be well-advised to
understand.

This article provides a brief discussion of reconciliation procedures and
answers to frequently asked questions about the process.

Background

Established by Section 310 of the Congressional Budget Act of 1974,
reconciliation is a process designed to bring revenues, spending, and the
debt limit into conformity with a budget resolution agreed upon by the
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House and Senate.? There are two major stages to the reconciliation
process: (1) the adoption of reconciliation instructions in a budget resolution® and (2) the enactment of
reconciliation legislation implementing changes to revenue and spending law.*

Reconciliation functions as a fast-track process by limiting debate time® and allowing the Senate to pass
legislation with a simple majority. Since it was first authorized by the Congressional Budget Act of 1974,
Congress has enacted into law 21 reconciliation measures.’ The process has been used over the years
as a procedural tool to focus on key policy initiatives such as tax reform, welfare reform, and student loan
program reform.

! See generally 2 U.S.C. § 641.
%1d. § 641(a).

% The budget reconciliation process begins with the passage of a concurrent budget resolution in both Chambers of
Congress. To initiate the reconciliation process, the final budget resolution (passed by the House and the Senate) will
contain instructions directing specific House and Senate committees to draft legislation that raises revenues or
lessens the deficit by a certain amount.

4 Assuming that more than one committee has been instructed to craft legislation, the committees designated in the
budget resolution must report their legislation to the House and Senate Budget Committees. The Budget Committees
then aggregate the various bills into an “omnibus” reconciliation bill. The House and Senate then separately consider
their respective reconciliation bills. Following consideration, the two Chambers will conference their bills to iron out
any differences that may exist. Once the House and Senate have agreed to a reconciliation measure, the House and
Senate will pass Conference Reports, sending the reconciliation bill to the president for signature.

® Debate is limited to twenty hours, and a majority vote can further limit debate. Id. § 641(e)(2); Letter from Senator
Robert Byrd to U.S. Senate Colleagues (Apr. 2, 2009); S. Doc. 101-28, RIDDICK'S SENATE PROCEDURE: PRECEDENTS
AND PRACTICES 2 (1992) (“By precedent, budget resolutions and reconciliation bills are privileged for consideration.
Under the terms of the Budget Act, time for debate on these measures and amendments thereto is limited, and
amendments must be germane.”).

® See Appendix A, “Completion Dates of Reconciliation Legislation.”
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Frequently Asked Questions
What Is the Status of Tax Reform and Reconciliation?

Earlier this year, Republican lawmakers hit speed bump after speed bump in their effort to fulfill a seven-
year promise to repeal and replace the Affordable Care Act (the “ACA” or “Obamacare”). Now, they are
ready to make good on another campaign promise—comprehensive tax reform. Though Congressional
Republicans are saying that tax reform will be easier to pass than health care, members in both
Chambers are already struggling over several key issues, both substantive and procedural.

With respect to procedure, the process for reforming the tax code was initiated at the end of October
2017 when the House and Senate passed a budget resolution (H. Con. Res. 71) for fiscal year (FY) 2018
containing reconciliation instructions.” These instructions required the two tax-writing committees—the
Senate Committee on Finance and the House Committee on Ways and Means—to draw up specific plans
that would not increase the deficit by more than $1.5 trillion over the next ten years.? The resolution also
instructed the two natural resources committees—the Senate Committee on Energy and Natural
Resources and the House Committee on Natural Resources—to reduce the deficit by at least $1 billion
dollars over the next ten years.® Despite the broad instructions, which seemed to allow the committees to
put forth any recommendations, the resulting reconciliation bill put forth by the House Committee on
Ways and Means was clearly focused on tax reform.

The resolution further instructed the committees of jurisdiction to report such legislation to the House and
Senate Budget Committees by November 13, 2017.° As discussed further below, it is not necessarily the
case that both Chambers will need to submit text to their respective Budget Committees. In fact, as it
stands, the House allegedly has no intention of sending its bill through the Budget Committee because
only one committee is acting on its directive for the moment. The Senate, on the other hand, appears
poised to send legislative text from both the Senate Finance Committee and the Senate Energy and
Natural Resources Committee to the Budget Committee in accordance with its instructions. Nonetheless,
in practice, this date is only advisory inasmuch as failing to report legislation by such date does not nullify
the instructions.™

"H. Con. Res. 71, 115th Cong. §§ 2001-02 (2017). The Senate passed S. Con. Res. 3 by a vote of 51-48 on January
12, 2017. The following day, the House passed the resolution 227-198. No conference was necessary.

% 1d. §§ 2001(a), 2002(a) (“The Committee . . . shall submit changes in laws within its jurisdiction that increase the
deficit by not more than $1,500,000,000,000 for the period of fiscal years 2018 through 2027.”).

%1d. 88 2001(b), 2002(b) (“The Committee . . . shall submit changes in laws within its jurisdiction to reduce the deficit
by not less than $1,000,000,000 for the period of fiscal years 2018 through 2027.”). It appears that the House and
Senate natural resources committees are pursuing legislation that would allow for oil and gas exploration and
development in the non-wilderness portion of the Arctic National Wildlife Refuge. Hearing on the Potential for Oil and
Gas Exploration in the 1002 Area Before the Senate Comm. on Energy and Natural Resources (115th Cong.) (Nov.
2, 2017).

19 1d. 8§ 2001(c), 2002(c).

1 Although committees have often responded to their instructions early and on time, there is no procedural
mechanism to compel committee action prior to the date specified in the budget resolution or even at all. Therefore,
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On November 2, 2017, the House Committee on Ways and Means released its draft text and announced
its plan to convene a four-day markup the following week. Following the markup, the House bill will
purportedly be sent directly to the floor. The Senate is also expected to release its draft text by November
10, 2017, allowing both Chambers to process their respective legislation concurrently. This is important
given that the Senate’s text is expected to differ in some respects from the House bill because several
provisions currently included in the House bill do not comport with the Senate’s stringent Byrd Rule.”

What Are Reconciliation Instructions?

The budget reconciliation process is initiated by the passage of a budget resolution in both Chambers that
includes reconciliation instructions for specified committees of jurisdiction. Any legislative committee with
jurisdiction over spending, revenues, or the debt limit may be directed to report reconciliation legislation.

Specifically, these instructions require the named committees to develop and report legislation that would
change laws within their respective jurisdictions relating to the spending, revenue, or the debt limit.*® Such

current practice provides committees with informal extensions for consideration. Megan S. Lynch & James v.
Saturno, The Budget Reconciliation Process: Stages of Consideration, CONG. RESEARCH SERvV. 4, n. 9 (Jan. 4, 2017);
Megan S. Lynch, Budget Reconciliation Process: Timing of Committee Responses to Reconciliation Directives,
CONG. RESEARCH SERvV., 4-7 (Jan. 19, 2016) (“There is no procedural mechanism, such as a point of order, for
enforcing the date specified in the reconciliation instruction as it appears in the budget resolution. Committees have
sometimes reported reconciliation legislation in response to their instructions after the date specified in the instruction
with no impact on whether the resultant legislation was considered as reconciliation legislation. In other words, the
late response of one or more committees did not cause the bill to lose its privileged status as a reconciliation bill.”).

2 When he released his substitute amendment to the tax bill, Ways and Means Committee Chairman Kevin Brady
noted that certain provisions had to be removed because they did not comply with the Senate’s Byrd rule. For
example, a provision included in the original bill would have prevented tax treaty benefits from being applied to
deductible payments made to U.S. subsidiaries from their foreign parent corporations that would not have otherwise
qualified for the treaty benefits. This provision was removed because the Foreign Relations Committee, which has
jurisdiction over tax treaties, did not receive a reconciliation instruction. Lindsay McPherson, Brady Releases
Substitute Amendment on Tax Bill, RoLL CaALL (Nov. 3, 2017), https://www.rollcall.com/news/politics/brady-releases-
substitute-amendment-tax-bill. Additionally, despite a desire by many Republicans and President Trump to include a
repeal of the individual mandate under the ACA in the reconciliation bill, Republican leaders are skeptical that such a
bill would make it through the Senate.

13 Technically, Congress may use the reconciliation process to either increase or decrease the deficit over the time
period stated in the budget resolution. In 2007, following the Bush-era tax cuts (which were enacted through the
reconciliation process), the Senate adopted the Conrad Rule, which prohibited reconciliation measures from
increasing deficits. See generally S. Con. Res. 218 202 (2007). The Conrad Rule was repealed by the 2015 budget
resolution. S. Con. Res. 11, § 3204 (2015). It is therefore possible for a budget resolution to include reconciliation
instructions for a reduction in revenues or an increase in spending.

There have been efforts since its repeal to reinstate the Conrad Rule. For example, when Congress was considering
the budget resolution this year, Senator Tammy Baldwin (D-Wisconsin) offered an amendment that would restore the
Conrad Rule and prohibit reconciliation from increasing the deficit within the ten-year budget window. Press Release,
Senator Tammy Baldwin, U.S. Senator Tammy Baldwin Introduces Amendment to Prohibit ACA Repeal from
Increasing the Deficit (Jan. 10, 2017). https://www.baldwin.senate.gov/press-releases/amendment-prohibits-aca-
repeal-from-increasing-deficit-.
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instructions must detail:

=  Which committee(s) are charged with reporting reconciliation legislation

= The date by which the committee(s) should report the reconciliation legislation

= The dollar amount of budgetary change to be achieved in the reconciliation measure
= The time frame for which the impact of the budgetary change should be measured

Once the committees of jurisdiction have drafted legislation that complies with the instructions, the
legislation is then sent to the Budget Committee of the relevant Chamber. The role of the Budget
Committee in either Chamber is to package, into an omnibus bill “without any substantive revisions,” the
recommendations of the various authorizing committees charged with reconciliation instructions. ™

Which Chamber Acts First?

Either the House or the Senate may act first. Although reconciliation is considered a revenue measure, it
is not necessary that the House act first. All that is required is that the bill sent to the President carry an
“H.R. number.”

The Senate may act on its own reconciliation bill prior to House consideration, in which case after
passage, the bill will be read for the third time and held at the desk. Then, once the House passes its
reconciliation bill and sends it over to the Senate, the Senate will take up the House bill, presumably
strike all language after the enacting clause and substitute in its own version of reconciliation.

The Senate will then either request a conference or return the bill to the House. Once the Senate and
House have considered and passed either identical versions of a reconciliation bill, or a Conference
Report, the final bill will be sent to the President for his signature.™®

What If a Committee Fails to Meet Its Instructions?

There is no procedural mechanism to ensure that legislation submitted by a committee in response to

Even without the Conrad Rule, reconciliation legislation must continue to comply with the spending and revenue
levels established in the budget resolution. Notably, there would also be a 60-vote point of order if the bill increased
the deficit over the first five or ten years, per the Senate’s “Pay As You Go” (“PAYGO”) rule, unless the resolution
repealed or established an exception to the PAYGO rule. Additionally, provisions in reconciliation that increase the
deficit beyond the period covered by the budget resolution are subject to a 60-vote point of order under the Byrd rule
unless the costs are offset by savings from other provisions of the bill.

 Lynch, supra note 11, at 2. The CRS report further states that reconciliation instructions “might also include
language regarding the type of budgetary change that should be reported (revenue, spending, or debt limit
legislation), as well as other procedural provisions, contingencies, and programmatic direction.” Id. While the
committee must follow the dollar targets set by the resolution, however, it has no obligation to follow such
suggestions. Rather, the committee decides how the targets are met, limited only by their jurisdiction.

"2 usc. 8 641(b)(2). The Budget Committees in the respective Chambers will receive legislation from the
committees of jurisdiction only if multiple committees were instructed to report legislation in the budget resolution. If
only one committee is instructed, it reports its reconciliation bill directly to the floor. See id. § 641(b)(1).

% See Appendix A, “Completion Dates of Reconciliation Legislation.”
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reconciliation instructions will be in compliance with the instructed budgetary levels. Therefore, if an
authorizing committee’s recommendations fail to meet its instructions, the Budget Committee will still
include that committee’s recommendations in the legislation.

In those instances, however, in the House, the Budget Act provides that the House Rules Committee may
make in order amendments to a reconciliation bill that would achieve the necessary changes.17 In the
Senate, it will similarly be in order for any senator to offer, on the floor, a motion to recommit the
reconciliation bill to the committee with instructions to report back to the Senate at once with an
amendment—which need not be germane—that achieves the savings the committee failed to achieve.™

For example, in the budget resolution for FY 2018, the Senate Finance Committee was given instructions
to not increase the deficit by more than $1.5 trillion. If the Senate Finance Committee fails to meet those
instructions—either by including non-germane amendments (as discussed below) or by exceeding the
$1.5 trillion threshold—Budget Committee Chairman Mike Enzi (R-Wyoming) would not be authorized to
“‘write” any provisions for inclusion in the reconciliation bill reported by the Budget Committee. However,
once the reconciliation bill reached the floor, Chairman Enzi (or any other Senator for that matter) may
offer, in the form of a motion to recommit, his or her own reform section that would satisfy the instructions.

How Is Reconciliation Considered in the House?

Once the House Budget Committee has reported a reconciliation measure, its floor consideration is
typically governed by the provisions of a special rule reported from the House Rules Committee. That
special rule will specify both the maximum time for debate and what amendments will be permitted.

Traditionally, no amendment is in order that would increase spending or decrease revenue levels relative
to the base bill without equivalent decreases in spending or increases in revenues (i.e., it must be deficit-
neutral), unless the rule specifically modifies or waives this requirement.

In addition to these special rules, House rules also allow for a motion to recommit the bill before the
House votes on final passage. Because members from the minority party have preference to make this
motion, this allows the minority party one final opportunity to offer amendments to the bill.

How Is Reconciliation Considered in the Senate?

In the Senate, specific limits are placed on the content of amendments that may be offered to
reconciliation legislation and the duration of their consideration.™® The motion to proceed to consideration

7 1d. § 641(d)(5).

8 Senate Precedent PRL19810617-001 (June 17, 1981); Lynch & Saturno, supra note 11, at 5 (“[L]egislative
language that falls within the non-compliant committee’s jurisdiction can be added to a reconciliation bill during floor
consideration that would bring it into compliance with its reconciliation instructions.”). Further, if a House committee
has failed to recommend changes in compliance with reconciliation instructions, the House Rules Committee may
make in order amendments to a reconciliation bill that would achieve the necessary changes. Lynch & Saturno, supra
note 11, at 5.

192 U.S.C. §§ 636(b)(2), 641(€)(2).
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of a reconciliation bill is not debatable. Debate on the bill itself is limited to 20 hours,” with debate on any
amendment limited to two hours, equally divided by the majority and minority.”* Debate on any
amendment to an amendment is limited to one hour, similarly equally divided.?” Time consumed by votes,
qguorum calls preceding roll call votes, or reading of amendments does not count against the 20 hours.

Even after the 20 hours has expired, there is no limit to the number of amendments (or motions) Senators
may offer. This unlimited amendment loophole, though rarely employed, may prove particularly
advantageous to Senators wishing to stall a reconciliation bill's advance.

Using this loophole, Senators can continue offering amendments and forcing votes until they physically
are no longer able to do so. With respect to any amendments (or motions) offered after time has expired,
there is no time permitted for debate unless unanimous consent is granted. A Senator may, however, ask
that the text of any (or all) offered amendments be read in their entirety.23

There are rules that aim to limit the content of amendments to reconciliation bills. During Senate
consideration of a reconciliation bill, only “germane” amendments are deemed to be in order. Under the
precedents of the Senate, “germaneness” is a narrower standard than “relevance” (which requires only
subject matter relationship). Per se germane amendments are:

= Germane committee amendments
=  Amendments to strike

=  Amendments to change numbers or dates

= Non-binding amendments limited to matters within the jurisdiction of the committee reporting the
bill**
An amendment that does not fall into one of these categories may still be deemed germane if it
substantively affects or limits some power, authority, duty, class, or other provision of the underlying bill or
amendment, without adding any new subject matter.

Finally, an amendment will be subject to a point of order if it reduces savings without a corresponding
offset.?

0 1d. § 641(e)(2).
L 1d. § 636(b)(2).
2 d.

% To be adopted, any of those amendments must meet the Budget Act and Byrd Rule restrictions that the underlying
bill met. Otherwise they would require 60 votes, not 51, for adoption.

% The abuse of such non-binding amendments has led to their being made subject to points of order, if the
predominance of the amendment is sense of the Senate or sense of Congress language.

%2 U.S.C. § 641(d).
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Who Determines What Is Germane for the Purposes of Reconciliation?

As in other contexts, the Senate parliamentarian advises the presiding officer and other Senators as to
whether amendments offered during the reconciliation process are germane.26 On occasion, the Senate
parliamentarian will be called upon to provide Senate leadership with a list of the submitted amendments
which he or she considers germane or non-germane in advance of their being offered.”’

Like other Congressional Budget Act points of order, the germaneness requirement can be waived, but a
three-fifths majority vote is required to do so.

What Is the Byrd Rule?

The Byrd Rule makes “extraneous” provisions subject to parliamentary objections (“points of order”)
during Senate consideration of reconciliation legislation—whether those provisions are within the bill or
within an amendment offered to the bill.”® The Byrd Rule treats as extraneous any provision of a
reconciliation measure that does not change the level of spending or revenues. Specifically, the Byrd
Rule defines a provision as “extraneous”™—

= |f it does not produce a change in outlays or revenues

= |f it produces an outlay increase or revenue decrease when the instructed committee fails to
achieve its reconciliation instructions

= |fitis outside the jurisdiction of the committee that submitted the provision for inclusion in the
reconciliation measure

= If it produces a change in outlays or revenues which is merely incidental to the non-budgetary
components of the provision

= If it would increase the deficit for a fiscal year beyond those covered by the reconciliation
measure

= If it recommends changes in Social Security®®

If a Byrd Rule point of order against a provision is sustained as “extraneous,” the provision is stricken
from the bill, or the amendment falls, as the case may be. Appealing the rule of the Chair requires three-
fifths vote of duly elected and sworn Senators (60 votes). If, however, no Senator makes an objection,
material that violates the Byrd Rule may remain in the reconciliation legislation.

Since its enactment, all definitions of extraneousness—with the exception of a provision recommending
changes to Social Security—have been used as bases for points of order under the Byrd Rule. Examples
of the use of the Byrd Rule are included below in Appendix B.

% Christopher M. Davis, The Amending Process in the Senate, Cong. Research Serv. 23 (Sept. 16, 2015).
2" william McKay & Charles W. Johnson, Parliament & Congress 184 (2010).
%2U.S.C. § 644.

2 Note that it is not in order for the House to consider any reconciliation bill, amendment, or Conference Report with
respect to Social Security.
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There are certain exceptions to the Byrd Rule, which either require certification by the Chairman and
Ranking Member of the authorizing committee and of the Budget Committee, or relate to the issue of
items not in the jurisdiction of the reporting Committee.*

What Is the Role of the Byrd Rule?

Because of its expedited procedures, consideration of a reconciliation bill favors the majority, in effect,
making the Senate more like the House (a distinguishing characteristic of the Senate being unlimited
debate). The Byrd Rule was developed as a means to protect the rights of the minority and thereby
restore some of that particular tradition of the Senate for consideration of reconciliation legislation.

To help enforce the Byrd Rule, the Senate Budget Committee is required to identify all extraneous
provisions in any reconciliation bill it reports and all extraneous provisions in any reconciliation
Conference Report received in the Senate.®" Note that these are items the Committee determines to be
extraneous. The list is advisory only and does not bind the Chair. However, the list does serve to put
Senators on notice as to which items may be extraneous.

Why Is the Byrd Rule so Important With Respect to Conference?

It is unclear that a Conference will be called in this instance, as both Chambers may opt to engage in an
informal pre-conference to negotiate the bill's final text. Nonetheless, if a reconciliation Conference
Report contains extraneous items under the Byrd Rule, consideration of the report in the Senate becomes
considerably more complicated.

Should a point of order be raised and sustained against such a Conference Report, the Conference
Report is defeated. The Senate will then proceed, without intervening action or motion, to consider
whether it will recede from its amendment and concur with a further amendment, or concur in the House
amendment with a further amendment (whichever is applicable).

Any such motion in the Senate is subject to two hours of debate. The further amendment, in either case,
shall consist solely of that portion of the Conference Report not stricken on a Byrd Rule point of order.** If
the Senate passes the motion, the Conference Report goes back to the House, where it is amendable.

Thus, the Byrd Rule can be expected to become a major issue in any reconciliation conference.
Assuming that the Senate minority will want to use whatever means available to them to unravel or take
down a reconciliation Conference Report, the conferees appointed by the Senate majority can be
expected to take a hard line against including in the Conference Report any provision from the House Bill
which may be deemed to violate the Byrd Rule—whether it be an amendment of the House or an
amendment in disagreement.

% see Appendix B, Extraneous Matter in Reconciliation Legislation—Exceptions to The Byrd Rule.
¥ 2 U.S.C. § 644(c).

%2 4.
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Can There Be More than One Reconciliation Bill?

The Senate Parliamentarian has ruled that a budget resolution can only provide for one reconciliation bill
for revenues, spending, and the debt limit respectively. Therefore, if a reconciliation bill has both spending
and revenue provisions, then a subsequent reconciliation bill affecting spending or revenues is prohibited.

Which Chamber Acts First on the Conference Report?

By tradition, the house agreeing to a conference (normally the house that has initiated the legislation at
issue) acts first on a Conference Report. In the Senate, debate on a Conference Report is limited to 10
hours.

What If There Is a Veto?

Under the Constitution, a reconciliation bill (like any other bill) must be signed by the president in order to
become law. Congress, of course, may override such a veto by a two-thirds vote in each chamber. With
Congress and the administration under the control of the same party, the likelihood of a veto is relatively
small.

If, however, there is a veto which is not overridden, everything goes back to square one in accordance
with Section 304 of the Congressional Budget Act.*®> A concurrent resolution with new or restated
reconciliation instructions must be passed by both Houses; the individual committees must resubmit their
reports to their respective Budget Committees; the Budget Committees compile omnibus bills, which are
then taken up in their respective Chambers; once passed, the bills are then sent to Conference, and so
forth.

These steps can be skipped, or shortened, by unanimous consent in the Senate. Quick action on a
second reconciliation bill in the event a first reconciliation bill is vetoed, as a practical matter, would likely
require some procedural agreement be reached between the White House and Congress. Without
unanimous consent, there are some steps Congressional Republicans could undertake to expedite
consideration of a second reconciliation bill (e.g., give committees instructions to report back
recommendations within a short time frame). However, a second reconciliation bill would still take some
time given that other steps cannot be shortened (e.g., floor consideration) without unanimous consent.

*kk

We attach two appendices for reference: (1) a history of past reconciliation legislation and (2) Extraneous
Matters in Reconciliation Legislation.

%¥2U.s.C.863.
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Legislation

Dates passed by
Congress

Enactment or Vetoed

Reconciliation Act of 1975
H.R. 5559

December 17, 1975

Vetoed
December 17, 1975

Omnibus Reconciliation Act of 1980
H.R. 7765

December 3, 1980

December 5, 1980

Omnibus Budget Reconciliation Act of 1981
H.R. 3982

July 31, 1981

August 13, 1981

Omnibus Budget Reconciliation Act of 1982
H.R. 6955

August 18, 1982

September 8, 1982

Omnibus Budget Reconciliation Act of 1983 April 5, 1984 April 18, 1984
H.R 4169
Consolidated Omnibus Budget Reconciliation Act of March 20, 1986 April 7, 1986

1985
H.R 3128

Omnibus Budget Reconciliation Act of 1986
H.R. 5300

October 17, 1986

October 21, 1986

Omnibus Reconciliation Act of 1987
H.R. 3545

December 22, 1987

December 22, 1987

Omnibus Budget Reconciliation Act of 1989
R. 3299

November 22, 1989

December 19, 1989

Omnibus Budget Reconciliation Act of 1990
H.R. 5835

October 27, 1990

November 5, 1990

Omnibus Budget Reconciliation Act of 1993
H.R. 2264

August 6, 1993

August 19, 1993

Balanced Budget Act of 1995
H.R. 2491

November 20, 1995

Vetoed
December 6, 1995

Welfare and Medicaid Reform Act of 1996
H.R. 3734

August 1, 1996

August 22, 1996

Revenue Reconciliation Act of 1997
H.R. 2014

July 31, 1997

August 5, 1997

Reconciliation for FY 2000
H.R. 2488

August 5, 1999

Vetoed
September 23, 1999
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Legislation

Dates passed by
Congress

Enactment or Vetoed

Reconciliation for FY 2002 May 26, 2001 June 7, 2001
H.R. 1836
Jobs and Growth Tax Relief Reconciliation Act of 2003  |May 23, 2003 May 28, 2003

H.R. 2

Deficit Reduction Act of 2005
H. Con Res. 95

February 1, 2006

February 8, 2006

Tax Increase Prevention and Reconciliation Act of 2005
H.R. 4297

May 11, 2006

May 17, 2006

College Cost Reduction And Access Act
H.R. 2669

September 7, 2007

September 27, 2007

Health Care and Education Reconciliation Act of 2010
H.R. 4872

March 21, 2010

March 30, 2010

Restoring Americans’ Healthcare Freedom
Reconciliation Act of 2015
H.R. 3762

January 6, 2016

Vetoed
January 8, 2016




Steptoe

STEPTOE & JOHNSON LLP

Appendix B — Extraneous Matters in Reconciliation Legislation

Exceptions to the Byrd Rule

A provision that produces no changes in outlays or revenues in a reconciliation measure will not be
extraneous if the Chairman and Ranking Member of the authorizing committee and the Senate Budget
Committee certify that the provision;

= Mitigates the effects of the provision that changes outlays or revenues and that both provisions
produce a net reduction in the deficit;

=  Will produce a substantial reduction in outlays or increase in revenues in the out-years beyond
the years covered by the budget resolution;

= Will likely reduce outlays or increase revenues based on actions that are not currently projected
by CBO for scorekeeping purposes; or,

= Will likely produce a significant decrease in outlays or increase in revenues, but insufficient data
exists to reliably estimate such effects.

A provision that is not in the jurisdiction of the committee reporting that provision will not be extraneous if:

= The provision is an integral part of a provision or title which would be referred to the committee
and implements the substantive provisions that were reported and are in the jurisdiction of the
committee; or,

= The provision is an exception for, or an application of, the general provision or title and such
general provision or title would be referred to the committee.

Examples

By way of example, when the Senate was considering the Taxpayer Relief Act of 1997, provisions of the
bill proposed amendments concerning balanced budget and enforcement procedures. A point of order
was raised because the provisions did not provide for a change in outlays or revenues rendering it
“extraneous” under the Byrd Rule. As such, the point of order was sustained and the amendments fell >

3 Bill Heniff, The Budget Reconciliation Process: The Senate’s “Byrd Rule,” Cong. Research Serv. 29 (Nov. 22,
2016).



