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SUPREME COURT LIMITS SCOPE OF THE ANTI-

INJUNCTION ACT

On May 17,2021 the Supreme Court in CIC Services, LLC v. IRS! held, in a
unanimous decision, that the Anti-Injunction Act (AIA), which provides that
“no suit for the purpose of restraining the assessment or collection of any tax
shall be maintainedin any court by any person,”2does not prevent federal

courts from enjoining the IRS’'s enforcement of Notice 2016-66.

Both the district court and the Sixth Circuit3
concluded that the Anti-Injunction Act prohibited
the taxpayer from challenging the IRS's procedures
whenissuing Notice 2016-66, which created a
penalty-backedrequirement for taxpayer and
advisors to report micro-captive insurance
transactions, concluding that the federal court
lacked subject matter jurisdiction. CIC Services
sued the IRS, alleging that the agency had issued its
guidance unlawfully in violation of the
requirements of the Administrative Procedures Act
(APA).The Supreme Court’s decision is significant
and may provide a pathway for taxpayers to
challenge the validity of IRS notices that require the
reporting of information, which inflict costs
separate and apart from any statutory tax penalty.

BACKGROUND

In 2016, the Service issued IRS Notice 2016-66 (the
Notice).Inthe Notice, the IRS expressed concern
that “micro-captive transactions” had the potential
for tax avoidance or evasion and classified these
transactions as “transactions of interest” for the
purposesof 26 C.F.R.§1.6011-4and 26 U.S.C.§§
6011 and 6012. Based on this classification, the
Notice directs that: (1) “[p]ersons entering into
these transactions on or after November 2,2006,

! US.__,141S.Ct. 1582 (May 17, 2021) (No. 19-930).
226 U.S.C. §7421.

must disclose the transaction” tothe IRS; and (2)
“[m]aterial advisors whomake a tax statement on
or after November 2, 2006, with respect to
transactions entered into on or after November 2,
2006, have disclosure and maintenance obligations
under§§ 6111 and 6112” of the Internal Revenue
Code. The Notice further provides that taxpayers
and material advisors are required tofile a
disclosure statement regarding these transactions
prior to January 30,2017, and that persons who fail
to make required disclosures “maybe subjectto...
penalty”under 26 U.S.C.§§6707(a), 6707A, and
6708(a).

In2017,CIC,amanager of captive insurance
companies, and Ryan, a consulting and tax services
corporation (Taxpayers), which managed captive
insurance companies, brought suitin the district
courtasserting thattheyare subject tothe Notice
2016 - 66 disclosure requirements for material
advisors and that complying with the Notice’s
disclosure requirements will force them toincur
significant costs. Taxpayers assert, however, that
Notice 2016 - 66 (1) constitutes a “legislative-type
rule” that fails to comply with mandatory notice-
and-commentrequirements underthe APA,5 U.S.C.
§ 553, etseq.; (2) is “arbitrary and capricious and

3 CIC Servs.v. IRS, 925 F.3d 247 (6th Cir. 2019), cert granted (May 4, 2020).
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ultra vires in nature”; and (3) fails to comply with
the requirements of the Congressional Review of
Agency Rule-Making Act, 5 U.S.C.§ 801, because the
IRS failed to submit it to Congress and the
Comptroller General. Based on these allegations,
Taxpayers sought,among other things, a
declaration under the Declaratory Judgment Act
(DJA)4, thatthe Notice is invalid and an injunction
prohibiting the IRS from enforcing the disclosure
requirements set forth in the Notice based on the
[RS’s failure to comply with the APA’s notice-and
comment requirements. The IRS moved to dismiss
the claims, arguing, among other things, thatthe
Courtlacks subject-matter jurisdiction based the
AlA.

THE AIA

The AIA provides that “no suit for the purpose of
restraining the assessment or collection of any tax
shall be maintained in any court by any person,
whether or not such personis the person against
whom such tax was assessed.”> The Service argued
that the Taxpayers’ claims and their requested
injunction violate the AIA because any rulingin the
Taxpayer’s favor will necessarily operate to
restrain tax assessmentand collection.

PROCEDURALHISTORY

The district court concluded that although Notice
2016 - 66 provides that persons who fail to comply
with it will be subjectto “penalty” under 26 U.S.C.
§§6707(a),6707A,and 6708(a), the plainlanguage
of governing statutes establishes that such a
“penalty”isa “tax” within the AIA's prohibition
againstinjunctive relief. Accordingly, the district
court concluded thatitlacked subject-matter
jurisdiction over Taxpayers’ claims becausethey
are barred by the AIA. On appeal, the Sixth Circuit
panel affirmed, with one judge dissenting. The
Courtheld thatitdid not have subject matter
jurisdiction and rejected Taxpayers’ claim that
their complaint did not fall within the purview of

428 U.S.C. §2201

26 U.S.C. § 7421.

® Florida Bankers Ass'nv. U.S. Dep 't ofthe Treasury, 799
F.3d 1065 (DC Cir. 2015).

the AIA. Of note, the Sixth Circuit followed the
reasoning adopted by the DC Circuitin Florida
Bankers,® written by then-Judge Kavanaugh. The
Court was persuaded to follow Florida Bankers
because the case similarly addressed the meaning
of “tax” and “for the purpose of” as used in the AIA.
While ruling against the Taxpayers, the Sixth
Circuitacknowledged the “jurisprudential chaos”
that exists regarding the AIA’s meaning and scope
because attimes, the Supreme Court has given the
AIA “literal force,” without regard to the character
of the tax, the characterization ofthe preemptive
challenge toit, or other non-textual factors,” while
atother times, the Supreme Court has given the AIA
“almostliteral” force, considering such factors with
an eye towards furthering the AIA'sunderlying
purposes.8

SUPREME COURT DECISION

Justice Kagan writing for a unanimous court
concluded thata suit to enjoin Notice 2016-66 does
not trigger the AIA even though a violation of the
Notice mayresultina tax penalty. Of significant
importto the Court was the complaint filed by CIC.
The Court agreed that the Taxpayer’s goal was not
to thwartthe tax penalty buttoinvalidatethe
Notice and thus eliminate its onerous reporting
requirements, finding thatthe “[cJomplaint contest
the legality of Notice 2016-66, not of the statutory
tax penalty that serves as one way to enforce it. CIC
alleges that the Notice is procedurally and
substantively flawed: itbringsnolegal claim
against the separate statutory tax. And CIC’s
complaint asks for injunctive relieffrom the
Notice’sreporting rules, not from any impending or
eventual tax obligation” The Court found “three
aspects of the [Notice], taken in combination, refute
[the Government’s contention] that thisis a tax
action in disguise.”

First, the Notice imposes affirmative reporting
obligations, inflicting costs separate and apartfrom

7 Id. at 250, citing Bob Jones Univ. v. Simon, 416 U.5.725,
742 (1974).

¥ 1d. at 250.
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the statutory tax penalty. “Here, for

example, CIC estimates that it will have tospend
‘hundreds of hours of labor and in excess of
$60,000 peryear’ to comply with the Notice.”
“Costs of that kind may well exceed, or even dwarf,
the tax penalties for a violation.” The Court
concluded that CIC’s suit was brought to “get out
from under the (non tax) burdens ofa (non tax)
reporting obligation.” In short, the suit targeted the
Notice’sreporting mandates, and not the suit’s
after-effect, of the tax penalty.

Second, the Notice’sreporting rule and the
statutory tax penalty are several steps removed
from each other. The Court noted that a tax liability
will only attach if CIC Services withholds the
information, the IRS determines that a violation has
occurred, and the agency makes a discretionary
decision to impose a penalty. “CIC stands nowhere
near the cusp of tax liability: Betweenthe upstream
Notice and the downstream tax, the river runs
long,” the opinion says. “So, it isagain hard to
characterize this suit’s purpose as enjoining a tax.”
Third, the fact that noncompliance with the notice
canresultin criminal penalties under section 7203
for willful failure “clinches the case for treating a
suitbroughttosetaside the Notice as different
from one brought torestrain its back-up tax.”

For these reasons, the Supreme Court concluded
thatthe purpose of CIC’s suit was not to restrain
the assessment or collection of a tax. “The
complaint, and particularly the relief sought,
targets the Notice’sreporting rules,asking that it
be set aside asa violation of the APA.” The Court
rejected the Government’s claim thata “wave of
pre-enforcementactions will follow” if CIC could
bring this suit now, where “tax litigation will shift
from refund actions to pre-enforcement suits.” The
Court concluded thatthe Government’s concerns
were overstated because CIC’s action challenges “a
regulatory mandate-areporting requirement -
separate from any tax.” Thus, CIC’s suitis not a suit
“for the purpose of restraining the [IRS’s]
assessment or collection” of a tax and so does not
trigger the AIA.

Justice Sotomayor issued a concurring opinion

to highlight that the answermightbe different if
CIC Services were a taxpayer instead ofa tax
advisor. She noted that “Taxpayers who are subject
to reporting requirements backed by tax penalties
face achoice: (1) provide information about their
own finances tothe Internal Revenue Service (IRS),
which may in turn use that information to calculate
the taxpayers’liability more accurately, or (2)
refuse to provide such information and pay a
noncompliance penalty, which Congress has
deemed a tax. For a given taxpayer, then,atax on
noncompliance may operate as arough substitute
for the tax liability she has evaded by withholding
required information.” In addition, she noted that
taxpayers may incur less expense in collecting and
reporting their own financial information. “Hence,
while it will often be correct to conclude that a tax
advisor challenging an IRS reporting requirement
is not doing so “for the purpose of restraining” a tax
on noncompliance, the analysis may be different
when it comes to taxpayers.”

NEXT CHAPTER

CIC Services has been remandedbackto District
Court, where Taxpayer’s will argue thatNotice
2016-66 should be declaredinvalid. The crux of
that suit will be whether the IRS mayimpose
penalties by issuing notices, rather thanfollowing
the formal notice and comment rulemaking
procedure set forth in the Administrative
Procedure Act.

Richard A. Nessler
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9TH CIRC. ADDS PRESSURE TO REJECT SUBSTANCE

OVER FORM?

InMazzeiv. CommissionerofinternalRevenue, the US Court of Appeals for
the Ninth Circuit joined the US Court of Appeals forthe First Circuit, US Court
of Appeals forthe Second Circuit and US Court of Appeals for the Sixth
Circuit in rejecting the substance-over-form doctrine for transactions
involving a Roth IRA and a domestic international sales corporation or

foreign service corporation, or FSC.10

The Ninth Circuit opinion is notable because it
represents areversal of the US Tax Court's 2018
opinion, authored by Judge Michael Thornton, that
found no economic substance for the transaction.
Judge Thornton's opinion was met with a
vociferous dissent by Judge Mark Holmes, which
prompted an uncharacteristic rebuke by Judge
Thornton.11

With four circuits now ruling that the substance-
over-form doctrine isinapplicable wherethe
congressionally mandated statutory scheme
provides an explicit tax treatment, it remainstobe
seen whether the Tax Court will acquiesce in the
face of these appellate decisions or continue to
disfavor tax-advantaged transactions, even those
explicitly provided for under the Internal Revenue
Code.12

® This article was original publishedin Law360 (August 2, 2021).

OVERVIEW —TRANSACTION
STRUCTURE

Mazzei involved the contribution of a family-owned
agriculture company's FSC commissions to Roth
IRAs. The Mazzei family invested in a prepackaged
planintended toavoid taxes by shifting
commissions from its family business toa Bermuda
FSCand into personal Roth IRAs.

The Mazzeis' S corporation, Mazzei Injector Corp.,
which revolved around a unique chemical injection
process, was formed in 1978 by Angelo Mazzei and
his wife, Mary Mazzei. The Mazzeis' daughter, Celia,
later became involved with the business as well.

In 1998, Injector enteredintoa program provided
by the Western Growers Association, in which the
association provided a Bermuda FSC for a
participant's business that distributed its
commissions intothe participants' Roth IRAs. As

10 Mazzei v. Commissioner, 998 F.3d 1041 (9th Cir. 2021); Summa Holdings Inc.v. Commissioner, 848 F.3d 779 (6th Cir. 2017);
Benenson v. Commissioner, 887 F.3d 511 (1st Cir. 2018); Benensonv. Commissioner, 910 F.3d 690 (2d Cir. 2018).

11 See Lawrence M. Hill and Kevin Platt, "Mazzei Case Educed An Unusual TaxCourt Response," Law360 (June 5, 2018).

12 Under Golsen v. Commissioner, 54 T.C. 742 (1970), the Tax Court is boundonly by decisions of the circuit court towhich the
case is appealable. Unless otherwise stated, all section references herein are to the applicable s ections of the Internal Revenue
Code 0f 1986, as amended andthe Treasury Regulations promulgated thereunder.
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part of the program, each of the Mazzeis formed his
or her own self-directed Roth IRA, contributingthe
maximum $2,000 for the year.

Generally, althoughyearly contributions are
limited, income thataccruesinaRoth IRA —
including dividend income from the Roth [RA's
investments — can be distributed tax-free.13
Contributions in excess ofthe yearly limit are
subjecttoan excise tax.14

Each of the Mazzeis' Roth IRAs purchased 331/3
shares of the FSC, and the combined 100 shares
were attributedtoa separate accountin the FSC.
Under the FSCrulesthen in effect, a separate FSC
accountis treated as a separate corporation.15

FSCswere tax-advantagedin that they allowed a
domesticexporting business to attribute a set
percentage of eligible sales commissions tothe FSC
— thebusiness's so-called exemptforeign trade
income, a percentage of which was excluded from
US taxable income.16

From 1998t02002, Injector provided the FSC
management company with its foreign sales
numbers for the period, and management
computed the maximum commission payment
allowed. During this period, $533,057 was paid to
the FSCas commissions after-tax, and the total sum
was then distributed as dividends tothe Roth IRAs
tax-free.

Prior to entering these transactions, the Mazzeis
presented the plan totheir accountant for
confirmation. Additionally, in each year atissue, the
Mazzeis fully disclosed the arrangementon their
individual tax returns.

TAX COURT OPINION

Ina divided opinion, the Tax Courtrejected the
form of the Mazzeis' transactions, stating thatin

13 Section 4973.

14 Sections 408 and 408A.

1> Section 4973.

16 Former Section 927(g).

17 See prior Sections 921 through 927

substance, the dividends from the FSC were
actually dividends to the Mazzeis, rather than
dividends to their Roth IRAs, followed by
contributions by the individualsin excess of their
annual limits.

The case had been tried before Judge Holmes, but
after Judge Holmes circulated his proposed opinion
within the Tax Court, the full Tax Court decided to
rule on the matter. By avote of 12 to 4, the Tax
Courtultimately upheld the IRS' assessment of
excise taxes against the Mazzeis for contributions
to their Roth IRAs exceeding theirstatutory
contribution limits. However, the court
unanimously set aside all the penalties.

In making its determination, the Tax Court
concluded that purchase ofthe FSC stock by the
Roth IRAs did notreflect the so-called underlying
reality because the "Roth [RAs effectively paid
nothing for the FSC stock, put nothing at risk, and
from an objective perspective, could not have
expected any benefits" from that ownership.1” The
court therefore disregarded the purchaseand
treated the Mazzeis as "the owners of the FSC stock
for federal tax purposes atall relevant times."18

That meant that the payments from the FSCwere
recharacterized as dividends from the FSC to the
Mazzeis.19 Asa result, the courtruled the payments
intothe Roth IRAswere made by the Mazzeis and
were, therefore, excess contributions to the Roth
IRAs by the Mazzeis.20

The Tax Court acknowledged the Sixth Circuit's
2017 seemingly contrary holding in Summa
Holdings Inc. v. Commissioner, butreasoned that
because the case was appealable tothe Ninth
Circuit, under the Golsen rule the Tax Court was
not bound by the Sixth Circuit's Summa Holdings
Sixth decision.2!

18150 T.C. 138, 16768 (2018).

¥1d. at 168.

2.

2 |d. Summa Holdings Inc.v. Commissioner, 848 F.3d 779
(6th Cir. 2017); Golsenv.Comm'r,54 T.C. 742 (1970).
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Judge Holmes dissenting opinion noted that certain
entities are intended solely tobe taxpayer-
favorable, such asdomesticinternational sales
corporations, FSCs and Roth IRAs. Additionally,
these entities by their nature donot have economic
substance; rather, they are simply shells set up for
taxadvantages provided by the IRC.

Inreferencing the similarities to Summa Holdings,
the dissent notes:

[TThe Sixth Circuit — in the course of reversing our
decisionina case nearlyidentical tothis one —
warned thata court that construes the Tax Code
againstitslanguage and in favor of judge-made
doctrine acts like Caligula, who famously posted tax
lawsin fine print and so high that Romans could
not read them. Itis our custom to reconsider an
issue when a circuit courtreverses us. And today
we have to choose either a well-reasoned opinion
by a highly respected judge in America's heartland,
or Caligula. We pick Caligula.22

In turn, Judge Thornton's majority opinion harshly
criticizes the dissent, devoting more than four
pagesto itsresponse. At one point, the majority
remarks, the "dissent does not explain why our
analysisisincorrect. Its entire argumentrelates to
why we should not sham the entities, which in fact,
wedonot do."23

NINTH CIRCUITOPINION

The Ninth Circuit sided with the Tax Court's
dissenting opinion, explaining:

Because we conclude that the unusual statutory
provisions atissue here expressly elevated form
over substance in the relevant respects, the Tax
Courterred by invoking substance-over-form
principles to effectively reverse that Congressional
judgment and todisallow what the statute plainly
allowed.24

22150 T.C. at 184.
21d. at 173.

24998 F.3d at 1043.
% |d. at 1055.

The court reasoned that Congress expressly
decreed that FSCs can engage in transactions with
related entities thatlackany economic substance
and have valuation formulas that "bearno
relationship toany underlying real-world
valuation."25 Under the FSC statutory scheme,
Congress had abrogated the substance-over-form
doctrine.26

“[T]he Sixth Circuit—in
the course of reversing
our decisionina case
nearly identical to this
one — warned that a
court that construes the
Tax Code againstits
language andin favor of
judge-made doctrine
acts like Caligula, who
famously posted tax |aws
infine print and so high
that Romans could not
read them.”

The Ninth Circuitidentified a number of flaws in
the Tax Court's opinion, explaining:

[It] makes no sense to ask whether the formal
owner of the FSCwould ... be exposed to anyrisk as
aresultof that ownership becausethe statute...
explicitly authorizes the establishment ofa FSC as a
shell corporation that will not conduct any

%d.
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operationsitself.... Moreover, it makes even less
sense to ask, asthe Tax Courtdid, "what benefits an
independent holder of the FSC stock could
realistically have expected"...[because] a FSC
typically will not be owned by an 'independent’
entity; it will be owned by 'a person described in
section 482."27

The Ninth Circuit concluded that recharacterization
of the transaction isinappropriate where such a
transaction was explicitly authorized by statute. It
"isnot our role to save the Commissioner from the
inescapable logical consequence of what Congress
hasplainly authorized."28

The decisions in Mazzei and Summa Holdings
provide an appropriate admonition tothe IRS, as
well as the courts, to show more deference to
Congress'role as legislator, as well asa reminder,
thatitis the IRS role to administer and enforce the
law and the courts' to interpret and apply the law.
Perhapsthese circuit court decisions will resultin
more reflection on the part of the IRS and the
courts when it comes to congressionally favored
tax incentivesin other areas of the tax law.

One interesting example is microcaptive insurance
transactions. While notaxpayer hasyet prevailed
in amicrocaptive insurance case, it follows that, a
taxpayer must, in appropriate circumstances, be
able to claim the tax benefits provided by Section
831(b), otherwise the statute would be a nullity.

27'1d. at 1056-1057 (citing former section 925(a)).
2 d. at 1061.

The IRS, to date, though has failed to provide any
instructive guidance as towhat would constitute a
valid 831(b) microcaptive transaction. One may
logically infer that the Tax Court's application of
common law notions of insurance, such as the
breadth of risk distribution, whichappropriately
applyin the case of large captive insurers, are
perhapsinapposite whenit comestoa creature of
statute designed specifically for mom and pop
insurers. Mazzei contains some helpful elucidation
on this point, noting that under the statute, a small
FSCwasnot required tomeet certain requirements
that would otherwise be applicable.29 Ifa small FSC
is able toreceive congressionally created tax
benefits, it stands toreason that a captive insurer
under Section 831(b) should be able todo so, under
appropriate circumstances,as well.

Mazzei is representative of a refreshing trend of the
federal courts of appeal torespect the form of tax-
favored transactions, where such form is consistent
with the plain intent of Congress. The substance
over form doctrine is inoperative toabrogate
Congress' express wishes. It exists, only tooverride
form, where the substance of the transaction is
contrary to congressional intent.

Lawrence Hill and Caitlin Tharp

29998 F.3d at 1048 n.6.
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STEPTOE CO-AUTHORS AMICUS BRIEF FILED WITH
THE US SUPREME COURT ON BEHALF OF THE
AMERICAN COLLEGE OF TAX COUNSEL TO
REVIEW PRIVILEGE CLAIM

On May 13,2021, TaylorLohmeyerfiled a petition forwrit of certiorarito the
US Supreme Court requesting a review of a decision of the United State
Court of Appeals for the Fifth Circuit3o which affirmed a decision of the
United StatesDistrict Court for the Western District of Texas3! which granted
the Government’s cross-petitionto enforce a John Doe summons overTaylor
LohmeyerLaw Firm PLLC's (Firm) objection that the attorney-client priviege
protectsresponsive documents.

Both lower courtsrejected Taylor Lohmeyer’s Uniformity of law is necessary to ensure that all
argument that the attorney-clientprivilege client communications with theirlawyers are
protected clientidentities. Taylor Lohmeyer's treated similarly,” he said.33 “Leaving the circuits
petition tothe Supreme Courtraises the following spliton thisissue would lead to inconsistent
question: “When the Government is aware of a protections for clients and fundamental systemic
citizen’s confidential communication withlegal unfairness.”34

counsel or the motive for seekingadvice, butis
unaware of the citizen’s identity, are documents
thatreflectthe client’s identity protected by the

attorneycheqtpr1v1leg¢a.. The.Arr.1er1can College of “Uniform ITy of law is
Tax Counsel filed an amicus briefin support of
Taylor Lohmeyer’s writ of certiorari petition.32 necessary to ensure that all

Lawrence M. Hill of Steptoe & Johnson LLP, who . . . .
represents the American College of Tax Counsel, cl Ie.nT communications with
was quoted in Law360 stating that “the Fifth their | awyersare tfreated
Circuit’s decision enabling the IRS to obtain the o "

identities oflaw firm clients through summons similarl Y
threatensto erode the time-honored confidentiality
of communications between lawyers and clients.

%125 AFTR2d 2020-1844 (5th Cir. 2020), aff’g 385 F. Supp.3d 548 (W.D. Tx 2019).
%1385 F. Supp. 3d 548 (W.D. Tx 2019).
% Lawrence M. Hill of Steptoe & Johnson is counsel to the American College of TaxCounsel. Richard Nessler of Steptoe &
Johnsonassisted in the preparation of the amicus brief.
zi Justices Asked to Uphold Attorney Privilege In Tax Client List Row, Law360 (June 17, 2021)
Id.
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BACKGROUND

In Taylor Lohmeyer, the Fifth Circuit denied the
Firm protection when it sought toshield the
identities of its clients under the auspices of the
attorney-client privilege. The IRS had served the
Firm with a John Doe summons,35 seeking
documents for unnamed taxpayers “who, at any
time...used the services of [the Firm]... to
acquire, establish, maintain, operate, or control (1)
any foreign financial account or other asset; (2) any
foreign corporation, company, trust, foundation or
otherlegal entity; or (3) any foreign or domestic
financial account or other assetin the name of such
foreign entity.”36 This broad demand was part ofan
[RS investigation to determinethe “identity and
correct federal income tax liability of US taxpayers
for whom [the Firm] acquired or formed any
foreign entity, opened or maintained any foreign
financial account, or assisted in the conduct of any
foreign financial transaction.”37

This IRS investigation arose in the wake of an audit
conducted on a specific client of the Firm. The
client, the IRS found, had used the Firm to form
offshore entities in tax haven jurisdictions for the
purpose of assigning income to those entities,
avoiding income tax. The client eventually reached
a settlement withthe IRS in which the client
admitted to earning unreported income in excess of
five million dollars, resultingin an unpaid income
tax liability of more than two million dollars. With
thisin mind, the IRS targeted other clients for
which the Firm created or maintained foreign bank
accounts or foreign entities, with the suspicion that
such entities and accounts also may not have been
properly disclosed on tax returns.

The Firm moved to quash the summons on the
grounds that the identities of its clients are

% See IRC Section 7609(f). A John Doe summons may only be issued
if (1) the summons relates to the investigation of a particular person or
ascertainable group or class of persons; (2) the IRS has a reasonable
basis for believing that such person or group or class of persons may fail
or may have failed to comply with any provision of any internal revenue
law; and (3) the information sought to be obtained from the
examination of the records or testimony (and the identity of the person
or persons with respect to whose liability the summonsis issued) is not
readily available from other sources.

protected by the attorney-client privilege. The
courts below, narrowly construing the privilege
doctrine, ultimately ruled in favor of the IRS and
enforced the summons.

CERTIORARIPETITION

In support of its certiorari petition, Taylor
Lohmeyer presented five principal arguments: (i)
The Supreme Courthasnever decided the
circumstances under whichattorneysare required
to withhold requests for information concerning
the identities of their clients; (ii) The Fifth Circuit’s
decision in this case is incorrect and conflicts with
other Fifth Circuit decisions; (iii) The Fifth Circuit’s
decision conflicts with decisions of other United
States courts of appeals; (iv) The Fifth Circuit’s
reliance on the Seventh Circuit’s United States v.
BDO Seidman decision is misplaced, and (v) The
question presented has significant importand
should be decided. The Firm contends that the IRS
already knew the content of the legal advice that
the Firm afforded its clients. Thus, the identity of
the clients, itargued, would provide the “essence”
of the confidential communication when combined
with the already-revealed substance of the
communication.

IDENTITY PRIVILEGE

While the identity of a client is generally not
privileged, the circuit courts — including up to
now the Fifth Circuit — have consistently held
that the attorney-client privilege protects
disclosures of client identities when the
Government knows or suspects it knows the
unknown client’s motive for hiring the
attorney.38 The privilege applieswhenan identity
is “connected inextricably with a privileged
communication”, such that disclosure ofthe
identity reveals the “confidential purpose” for

% Taylor Lohmeyer LawFirmPLLC, 125 AFTR 2d at 2020-
1845.

3 d.

% United Statesv. Jones, 517 F.2d 666, 673-674, 674-
675 (5th Cir. 1975)
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which the client consulted the attorney.3% The
privilege also applies when so much of the actual
communication betweenclient and attorney has
been established thatdisclosure of the client’s
name would disclose the “essence” of a confidential
communication.40

This protection applies even if the Government
does not know the specific, substantive legal
advice that was provided to the client. Prior Fifth
Circuit decisions followed the holding of the
seminal case on this issue, Baird v. Koerner4,
which held that “if the identification of the client
conveys information which ordinarily would be
conceded to be part of the usual privileged
communication between attorney and client,
then the privilege should extend to such
identification in the absence of other factors.”
Taylor Lohmeyer asserts that the Fifth Circuit’s
decision is at odds with this settled precedent
and risks eroding the protections of the
attorney-client privilege.

In addition, Taylor Lohmeyer noted that if the
federal common law were what the Fifth Circuit
hasembraced here—that the Government can
enforce a broad John Doe summons toseek outlaw
firm clients’ identities by simply downplayingin its
supporting affidavit the extentofits actual
knowledge about the legal advice given—law firms’
and clients’ privileged and confidential
consultations will be in peril. Taylor Lohmeyer
asserts that “this will surely disincentivize citizens
to seek outlegal advice aboutimportantand
sensitive problems for fear that ifthey follow
advice thatthe Governmentbelieves may have
beenincorrect, they will be the target of the next
investigation.”

On August 16, the Government filed its opposition
briefasserting thatthe clients’ identitiesare not
privileged because disclosure would donomore
than inform the IRS that the clients participated in
atleastone of the transactions described in the

¥ Id. (emphasis in original) (citing Reyes-Requena Il, 926
F.2d at 1431).

summons. Moreover, the Government dismissed
the firm’s argument that the Fifth Circuit had
adopted an unprecedented rule thatthe IRS must
know the full substance and content of the specific
legal advice for the privilege toapply. A decision
from the Supreme Court on the certiorari petition
is not expected until sometime this fall.

IRSSERVES JOHN DOE SUMMONSES
RELATED TO PANAMANIAN

OFFSHORESERVICEPROVIDERS

On July 29,2021, afederal district court judge in
the Southern District of New York entered an order
authorizing the IRStoissue 10 John Doe
summonses requiring multiple couriers and
financial institutions to produce information about
US taxpayers who may have used the services of
Panama Offshore Legal Services POLS) and its
associates to evade federal income taxes.
Specifically, the IRS summonses seek totrace
courier deliveries and electronic fund transfers
between the POLS Group and its clients, in order to
identify the POLS Group’s US taxpayer clients who
have used the POLS Group’s services to create or
control foreign assets and entities toavoid
compliance with their US tax obligations.

The John Doe summonses will be served on Federal
Express; FedEx Ground Package System, Inc.; DHL
Express; United Parcel Service, Inc.;the Federal
Reserve Bank of New York; The Clearing House
Payments Company LLC; HSBC Bank USA, N.A.;
Citibank, N.A.; Wells Fargo Bank, N.A.; and Bank of
America, N.A. There isnoallegation that the
summons recipients have engaged in any
wrongdoing. Rather, the IRS hasissued the John
Doe summonses to obtain information about
possible violations of internal revenue laws by
individuals whose identities are unknown. The
John Doe summonses direct these couriers and
financial entities to produce records that will
enable the IRS toidentify US taxpayers who have
used the POLS Group’s services, along with other

401d. (citing United States v. Liebman, 742 F.2d 807, 809 (3rd
Cir. 1984)).
41279 F.2d 623, 631-632 (9th Cir. 1960).
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documentsrelating tothe POLS Group’s business.

IRS Commissioner Charles P. Rettig said: “These
court-ordered summonses should put on notice
every individual and businessseeking toavoid
paying their fair share of taxes by hiding assets in
offshore accountsand companies. These records
will empower the IRS and the Department of
Justice to find those attempting to skirt their tax
obligations and ensure their compliance with the
US tax laws.”42

%2 Press release fromthe United States Attorney’s Office for

the Southern District of New York (July 29, 2021)

Federal taxlaw requires US taxpayers to pay taxes
on all income earned worldwide. US taxpayers
mustalso disclose certain foreign financial
accounts and assets.

Richard A. Nessler
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DISTRICT COURT UPHOLDS IRS NOTICE FROM APA

ATTACK

In Mann Construction v. United States#3, a federal district court rejected a
taxpayer's claim that anInternalRevenue Service (IRS)revenue notice
(Notice 2007-83), requiring the taxpayerto disclose a potentially abusive
transaction, was issued without notice and commentin violation of the

Administrative Procedure Act (APA).44

The district court granted the Government’s motion
and dismissed the taxpayer’srefund suit.

SECTION 6707A

In 2004 Congress passed the American Jobs
Creation Act of 2004, which created section 6707A.
Section 6707A laid the statutory foundation for the
new reporting regime by establishing penalties for
nondisclosure and defining “reportable
transaction” and “listed transaction” by reference
to Treasuryregulations.45 Since the passage of
section 67074, the IRS has identified many listed
transactions by notice, in effect requiring taxpayers
to disclose their participation or face substantial
penalties under section 6707A. One of these
revenue notices, the subject of the Mann litigation,
is Notice 2007-83.

NOTICE2007-83

On November5,2007,the IRS published Notice
2007-83 entitled “Abusive Trust Arrangements
Utilizing Cash Value Life Insurance Policies
Purportedly to Provide Welfare Benefits.”4¢ The
Notice explained that the IRS is aware of certain
trustarrangements claiming tobe welfare benefit
funds and involving cash value life insurance

42021 WL 1923412 (May 13, 2021)

5 U.S.C. § 551 et seq.

* See 26 U.S.C. § 6707A

4 ].R.S. Notice 2007-83, 2007-2 C.B. 960.

policies thatare being promoted toand used by
taxpayerstoimproperly claim federalincome and
employment tax benefits. The Notice informs
taxpayersand their representatives that the tax
benefits claimed for these arrangementsare not
allowable for federal tax purposes. The Notice
notified taxpayers of their duty toreport their
participation in this transaction or “substantially
similar” transaction to the Office for Tax Shelter
Analysis (OTSA) by filing a Form 8886.

DBT/RPTTRANSACTION

When filingits Form 1120S for tax year 2013, Mann
Construction included a Form 8275 (Disclosure
Statement)and a supporting document, where it
disclosed its contributions to the Mann
Construction, Inc. Death Benefit Trust and
Restricted Property Trust (DBT/RPT) and provided
itslegal rationale for the tax treatment. However,
Mann Construction and its owners, failed tofile
form 8886 with the OTSA.

On May 9,2019, the [RSissued a proposed
adjustment to Mann Construction’s Form 11208,
disallowing deductions for Mann Construction’s
contributions tothe DBT/RPT for tax years 2013 to
2017.The IRS subsequentlyimposed a section
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6707 A penalty on Mann Construction and its
owners for years 2013 to 2017 for failure to
disclose participation in the DBT/RPT. Plaintiffs
paid the 6707A penaltiesfor year 2013 and filed a
Form 843 requesting a refund of the amount paid.
Plaintiffs later filed a refund action alleged four
countsin their Complaint: three purported
violations of the APA and one claim for a refund.
Specifically, Plaintiffs alleged thatthe Notice was an
“unauthorized agency action” (CountI); that the
Notice was “arbitrary and capricious” (Count II);
that the Notice wasimproperlyissued without
publicnotice and comment (CountI11); and that the
DBT/RPTwasnot a listed transaction or
substantially similar to one (Count V).

ANALYSIS

Theissuein this case was whether the IRS was
required to provide publicnotice and an
opportunity for comment under the APA47 before
promulgating Notice 2007-83. The Court noted that
“not all agency rules’ must be issued through the
notice-and-comment process...[T]he notice-and-
comment requirement ‘does notapply’ to
‘interpretative rules, general statements of policy,
or rules of agency organization, procedure, or
practice.””#8 The Governmentargued, in part, that
Congress authorized the [RS to promulgate the
Notice without the notice and comment period
required by the APA. The Courtagreed and
concluded that Congressintended for the IRS to
occupy an exceptional role with respect totax
shelter reporting — arole that allows it to identify
listed transactions without compliance with APA
procedure.

The Court concluded that the text, structure,and
history of section 6707A and related Treasury
regulations “express [Congress’s| clear intentthat

47 The APA establishes the procedures federal
administrative agencies use for “rule making,” defined as
the process of “formulating, amending, orrepealing arule.”
*" Underthe APA, “[a] personsuffering legal wrong
because ofagency action, oradversely affected oraggrieved
by agency action within themeaning ofa relevant statute, is
entitled to judicialreview thereof.”*” The APA further

APAnotice and comment procedures need not be
followed.”4® The Courtstated:

when Congress enacted section 6707A,
it did so with the understanding that
compliance with tax shelter regulations
had become “ajoke.”>0 The old
regulatory framew ork was obsolete and
the IRS needed a new set of tools to
detect and combat abusive
transactions. Accordingly, senior IRS
officials came and sat before Congress
and asked for penalties to enforce their
new reportingregime — penalfies . . .
Congressresponded with section
6707A, which not only added penalties
for the failure to disclose reportable
transactions, but defined “listed
transaction” by reference to Treasury
regulations that allow the IRS to identify
listed transactions by “notice,
regulation, or other form of published
guidance.”>! This reference is significant
because revenue notices, like revenue
rulings and procedures, are normally
issued without the notice and comment
required by the APA. Had Congress
infended to limit the IRS to ordinary
rulemaking, it could hav e qualified its
reference to the regulations prescribed
under section 6011.

empowers federal courts to set aside unlawfulagency
action.

8 1d. at 96 (quoting5U.S.C. § 553(b)).

4 Citing AsianaAirlines, 134 F.3d at 398.

%0 See Corporate Tax Shelters: Looking Under the Roof:
Hearing Beforethe S. Comm. on Finance, 107th Cong., 2
(2002) (statement of Sen. MaxBaucus, Chairman, S.
Comm. on Fin.).

*! Section 6707A; Treas. Reg. § 1.6011-4.
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The Courtrejected taxpayer’s argumentthat the
IRS should comply with the APA because section
6707A and the related regulations are not
“irreconcilable” with it. The Court found that
Congress established procedures soclearly
different from those required by the APA thatit
must have intended todisplace the norm.” The
Courtsaid that “while the IRS could operate the
listed transaction regime through ordinary
rulemaking, doing sowould undermine one of the
principal purposes of the regime: ‘[i]dentifying
questionable transactions early..., in some cases
before the transactions even show up on tax
returns.” Thus, rather than prescribing an ordinary
regulatory system, “Congress, throughits
enactmentofsection 67074, endorsed the flexible
reporting regime that the IRS had already
developed.” For these reasons, this Court held that
Congress authorized the IRS to promulgate Notice
2007-83 without APA notice and comment.

Richard A. Nessler
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TAXPAYER LACKS STANDING TO CHALLENGE
TRANSITION TAX REGULATIONS UNDER SECTION

965

On March 28, 2021, the United States Tax Court in Silver v. InternalRevenue
Service52 held that the taxpayerlacked standing to pursue his claim that the
IRS and Department of Treasury violatedthe Regulatory Flexibility A ct
(RFA)53, the Paperwork Reduction Act (PRA), and the Administrative
Procedure Act (APA), in promulgating the final regulationsimplementing

section 965.

Taxpayer Silver soughtreliefto the extent
permissible by law, for a stay of enforcement of the
final regulations and sections 965 and 962 against
him and other small businesses, and that the final
regulations should be setaside, declared unlawful,
and sentback to the agencies pending compliance
with the FFA.

SECTION 965 AND THE TRANSITION
TAX

Under the Tax Cutsand Jobs Act, Pub. L. No. 115-97,
131 Stat.2054 (2017) (TCJA or the Act) section
965,asamended by the Act, wasintended toactas
a transition provision betweenthe international tax

°22021 WL 1180081 (D.D.C. March 28,2021)

rulesin place before the Actand those enacted by
the Act. Prior to the TCJA, a US corporation could
defer foreign income from taxation by retaining
earnings indefinitely through a foreign subsidiary.
The corporation paid US tax only when the foreign
earnings were distributed to the domestic
corporation. Under the rules enacted by the TCJA,
to encourage repatriation of foreign income,
“domestic corporations are in most circumstances
entitled toa 100-percent deduction for any
dividendsreceived from their foreign subsidiaries,
which eliminates any US tax liability on the
dividend.”54 However, to prevent a windfall,
“wherebyadomesticcorporation could distribute

%3 Enacted in 1980, the RFA “obliges federal agencies to assess the impact of their regulations on small businesses.” U.S. Cellular
Corp.v.FCC, 254 F.3d 78, 88 (DC Cir. 2001). The RFA “is a procedural statute settingoutprecise, specific steps theagency
must take[,]” Aeronautical Repair Station Ass'n, Inc.v. FAA, 494 F.3d 161, 178 (DC Cir. 2007), to "ensur[e] thatagencyrules ...
tak[e]into account thesize and nature of the regulated businesses,” Mid-TexElec. Coop., Inc.v. FERC, 773 F.2d 327, 342 (DC
Cir. 1985) The RFA providesthat wheneveran agency is requiredto publish a notice of proposed rulemaking, it must first
determine whether the regulation under consideration would "have a significanteconomic impact on a substantial number of
small entities.” 5U.S.C. § 605(b). “Only if the proposed regulation would have suchan impact do the statute's two primary
procedural obligations attach." N.C. Fisheries Ass'n, Inc., 518 F. Supp. 2d at 73. “Those obligations are the preparationfirst ofan
initial and then of a final regulatory flexibility analysis, commonly referred to asan IRFA and a FRFA . Id. (citing 5 U.S.C. 8§

603-604)
** See TCJA (citing section 245A).
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its historical pre-Act earnings tax free to the United
States, the Actincluded section 965 totreat those
historical earnings as repatriated to the United
Statesunder the pre-Actrules, before the new rules
took effect.”55 Thus, section 965 imposes a one-time
tax on US shareholders of certain “specified foreign
corporations” with “deferred foreign earnings[,] by
deemingthose earnings tobe repatriated and
included in the US person'sincome” for the 2017
tax year.56 A specified foreign corporation is
defined as “(A) any controlled foreign corporation,
and (B) any foreign corporation with respect to
which one or more domestic corporationsisa
United States shareholder.”s?

Finally, subsection 965(o) directs the Secretary of
the Treasury to “prescribe such regulations or
other guidance as may be necessary or appropriate
to carry out the provisions of th[e] section.”58 These
regulations are the subject of Silver’s lawsuit.

REGULATIONS IMPLEMENTING THE
TRANSITIONTAX

On August9, 2018, Treasury publishedin the
Federal Registera Notice of Proposed Rulemaking
under section 965, as well asrelated proposed
regulationsunder sections 962 and 986. Pursuant
to the RFA, the Notice of Proposed Rulemaking
contained a certification by the Secretary of the
Treasury that the proposed regulationswould not
“have a significant economicimpactona
substantial number of small entities,” and thus “an
initial regulatory flexibility analysis” was not
performed. The RFA certification was based on
several factors: (i) the IRS estimated the average
burden of compliance with the regulations tobe
five hours, which was “minimal”; (ii) “the
[information collection] requirements appl[ied]
only if ataxpayer cho[se] tomake an election or
[to] rely on a favorable rule”; (iii) “the collections of
information appl[ied] tothe owners of specified
foreign corporations,” not “the specified foreign
corporations themselves,” and thus “a small entity

551,

5 26 U.S.C. § 965(a).

57 26 U.S.C. § 965(e)(1).
5 26 U.S.C. § 965(0).

would not be subject to the collections of
information” and (iv) “the collection of information
requirementsin th[e] regulation appl[ied]
primarily to persons that are United States
shareholders of foreign corporations.”

Treasuryreceived anumber of commentlettersin
response to the proposed regulations, but only
three commentsaddressed the Regulatory
Flexibility Act analysis. Although given notice of the
proposed regulations by the IRS, the Small Business
Administration (SBA) did notissue any public
comments.

On February5,2019, Treasury published the final
regulations in the Federal Register. The final
regulations primarily finalized the proposed
regulations, with certain changes basedon
commentsreceived. Like the proposed regulations,
the final regulations do not contain a Regulatory
Flexibility Analysis. After reviewing thecomments,
Treasury determined and certified that the final
regulations would not have a significant economic
impact on a substantial number of small entities
within the meaning of section 601(6) of the RFA.

The final regulations alsoaddressed comments
received in response tothe Notice of Proposed
Rulemaking.59 With regard to comments from
Plaintiff Silver and like-minded individuals about
the economicimpact of the regulations on small
businesses, Treasury wrote: “The comments
received regarding the economicimpact of the
proposed regulations principally focus on burdens
imposed by the statute (i.e., the tax due asaresult
of section 965) rather than any additional burdens
resulting from the proposed regulations.”60
Therefore, the certification explained, “the
Treasury Departmentand the IRS [] determined
thatthe final regulations w[ould] not have a
significant economicimpact on a substantial
number of small entities.”61

% See A.R.at 3136-164 (addressingcomments throughout).
% 1d. at 3172.
1 1d.
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FACTS

PlaintiffSilver, a US citizen, and his business Monte
Silver Limited, is a company based in Israel. Silver
reported Monte Silver Limited as a controlled
foreign corporation. Silver claimed tobe unduly
burdened by the final regulations, and challenged
the procedures by which the IRS and the
Department of Treasury promulgated the final
regulations implementing section 965. Specifically,
Silver alleged thatthe IRS and Treasury failed to
assess the economicimpact the regulation would
have on small businesses, asrequired by the RFA, 5
U.S.C.§§ 601-612. The Governmentmoved to
dismiss, contending that Silver lack standing to
litigate these claims.

ANALYSIS

Standing varies depending on whether the plaintiff
seeks prospective or retrospective relief,and the
partyinvolving standing bears the burden of
showing that he has standing for each type of relief
sought. Accordingly, the Court considered whether
Silver had standing based on his demand for both
prospective and retrospective relief. The Court first
considered Silver’s claim for retrospective relief.

RETROSPECTIVERELIEF

The Courtnoted thata plaintiffseeking
retrospective reliefsatisfies the injury-in-fact
requirementifhe has suffered a pastinjury thatis
concrete and particularized.s2 The IRS did not
dispute that Silver establishedan injuryin factin
the form of past compliance costs associated with
the transition tax regulations.However, the Court
concluded that Silver’s claim for retrospective relief
was not sufficient to satisfy standing burden
stating:

Both parties overlookan essential
element of standing: redressability... As
discussed, courts have held that the
redressability requirement for standing is
“relaxed” in procedural rights cases. See
WildEarth Guardians, 738 F.3d at 305; see

52 See Adarand Constructors, Inc.v. Pena, 515U.S. 200,
210-11 (1995).

also, e.g., Lujan, 504 U.S. at 572 n.7; Ctr.
for Law & Educ., 396 F.3d at 1159.But
“relaxed” does not mean “eliminated.’ See
Ctr. for Law & Educ., 396 F.3dat1157...
Decisionsin this Circuitand others
confirm thata court mustlook at the
underlying concrete interest when
assessing redressability ofa procedural
injury. Nat'l Wildlife Fed'n, 170 F. Supp. 3d
at15... Ifthe court were to grant the
retrospective relief Plaintiffs seek—
declaring unlawful the agency's failure to
perform an RFA analysis and remanding
to conduct the analysis—such relief
would do nothing toredress Plaintiffs’
claimed concrete injury. Plaintiffs have
alreadyincurred the compliance costs
associated with the one-time transition
tax, and Silver declares that “neither[he]
nor Limited ended up owingany
Transition tax atall.” Silver Decl. § 18.
Granting the requested retrospective
relieftherefore would donothing toundo
the compliance costs Plaintiffs already
have incurred. Thus, the only way
Plaintiffs can satisfy the redressability
prong of the standing analysis, even for
retrospective relief, isifthey have some
future injury from the transition tax
regulations that the agency could possibly
alleviate on remand. In this way, the
redressability inquiry for retrospective
relief, in this case, dovetails with the
injury-in-factrequirement for prospective
relief.

PROSPECTIVERELIEF

To seek injunctive relief, the Court said that Silver
must show that he is suffering a continuing injury
or thatheis underareal and immediate threat of
beinginjured in the future.63 The IRS argued that
Silver will notincur future compliance costsas a
result of the section 965 regulations because
Plaintiffs have no future transition tax liability -
with no future transition tax liability Plaintiffs will

%3 See Lyons, 461 U.S. at 101-02.
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incur no future compliance costs. The Courtagreed
and rejected declarations submitted by Silver to
demonstrate standing, concluding that none of the
declarationsrise above the level of “conclusory
allegations” on the topic of injury. The Court
concluded that the declarations merely contained
arguments of counsel, not factual averments, which
the court could rely upon at the summaryjudgment
stage to establish standing.

Accordingly, because Silver failed to provide facts
sufficiently specifictorise above the level of
“conclusory allegations” to show thatthey face
ongoing or imminent future injury, Silver lack
standing to seekinjunctive relief. In addition, the
Courtconcluded thatbecause taxpayers alsomust
show ongoing or imminent future injury to satisfy
theredressability requirement for retrospective
relief, Silver similarly lack standing toassert his
claim for declaratory reliefand aremand. Thus, the
Courtconcluded thatitlacksjurisdiction over
Silver’s claims in their entirety.

Richard A. Nessler
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NEW IRS OFFICE OF PROMOTER INVESTIGATIONS

EXPANDS

Lois Deitrich, the acting chief of the IRS's new Office of Promoter
Investigations (OPI) will be expanding the OPIteam, which has begunto
investigate researchand development credits, monetized installment sales,
and charitable remainder annuity trusts, among others,” Deitrich said on
June 24 at a virtualconference sponsored by the New York University School

of Professional Studies.

The OPIteam has already targeted micro-
captive insurance arrangements and
syndicated conservation easements.

OPIis positioned within the Small
Business/Self-Employed Division. However,
according to Deitrich, OPIwill coordinate
across other IRS offices and divisions,
including the Criminal Investigation division
(CI) and the Office of Fraud Enforcement, to
identify and investigate promoters of abusive
transactions. OPIwill use data analytics and
other resources to more quickly identify
promoters and the OPIteam will include cross-
divisional economists, statisticians, social
scientists, and other “think-tank gurus,” as well
as a dedicated team SB/SE attorneys to
support the realigned promoter and preparer
groups.

No stone will remain unturned, “no matter the
abuse or noncompliance and where it

happens, OPI has a playbook to identify,
examine, and end the

promotion,” Deitrich said. “We will be getting
more efficient in identifying and working those
cases by leveraging our data tools and
coordinating our in-house efforts.”

OPI’s focus will not be limited to the promoter
and will investigate all suspected enablers of
an abusive transaction. “If we find evidence of
[enablers] knowingly pushing false statements
as to the federal tax benefit of a transaction, we
will pursue any and all applicable compliance
paths.” In addition, Deitrich explained that OPI
will work with external stakeholders, including
state and local taxing authorities, state
attorney general offices, or other state
government offices to identify and investigate
tax shelter promoters.

CIDIVISION REALIGNMENT

At the same NYU conference, Guy Ficco of

the CI announced that CI is undergoing a
realignment at the same time as the Office of
Fraud Enforcement (OFE) explores new ways
to share criminal investigative leads. According
to Ficco, a new CI executive position has been
created to oversee investigative analytics,
which will allow the division to increase the
staffing and tools available to its data analytics
efforts. Increasingly, CI has used data analytics
in its case selection process as part of its
nationally coordinated investigations unit
(NCIU). The NCIU applies analytics tools to
large data sets and develops case leads that are
sent to field special agents for further
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investigation. Cl and OFE will continue to
coordinate their data analytics efforts,
according to Ficco.

Richard A. Nessler
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CRYPTOCURRENCY IN IRS CROSSHAIRS

InHarper v. Rettigé4, a federal district court dismissed a taxpayer’s lawsuit
which accusedthe IRS of illegally seizing his cryptocurrency account data
resulting from the IRS's enforcement of a John Doe third-party summons.

The Justice Department moved to dismiss the case,
asserting that Harper's suit was barred by section
7421(a) of the Anti-Injunction Act (AIA), which
precludesjudicial review oflawsuits seeking to
restrain the government’s ability toassess and
collecttaxes. The district court agreed that the case
was barred by the AIA and dismissed Harper’s suit.

Harper,aresident of New Hampshire, filed a
lawsuitin 2020 claiming that his constitutional
rights were violated when the IRS obtained his
cryptocurrency account data without havinga
“particularized suspicion” thathe had violated any
tax laws. The IRS obtained Harper’s cryptocurrency
account data from lawfully issued John Doe
summonses issued to Coinbase and Abra. Based on
the information collected, the IRS sent Harpera
letter informing him that it had information and
that “he may have additional tax liability.” Harper
soughta courtorder requiring the IRS toexpunge
his cryptocurrency account data from its records.

Inresponse to the motion to dismiss, Harper
asserted that the AIA wasinapplicablebecause his
suitwas not a tax collection claim, a refund or
recalculation of his tax liability and, because his
suit sought non-monetary damages for wrongful
action by an agency or its officers or employees, the
government had waived sovereign immunity under
the Administrative Procedure Act.

ANALYSIS

The Courtrejected Harper’s contention thathis suit
fell outside the AIA’s scope because he wasnot

642021 WL 1109254 (D.N.H. March 23, 2021)

seeking a refund or recalculation of his tax liability.
The Court concluded that the effect of Harper’s
requested declaratory and injunctive reliefwould
be to preventthe IRS from assessing Harper’s taxes
using the information it has obtained through the
John Doe third-party process.

The court alsodismissed Harper’s claim that the
AIA did notbar his lawsuit because he had no other
remedy. The Court said that Harper, whowasa
target of aJohn Doe summons, had the right to
intervene and challenge enforcement of the
summons. In addition, the Court noted thatifthe
IRS determines thatHarperdoes have additional
tax liability related tohis cryptocurrency account
data, additional processes are available to Harper
to challenge the IRS’s deficiency determination.

JOHNDOE SUMMONSES ISSUED TO
KRAKEN & CIRCLEINTERNET
FINANCIAL

Inan unrelated proceeding, a federal district court
in California granted the government’s petition to
serve an IRS John Doe summons on cryptocurrency
exchange Kraken and its subsidiaries.65 Before
issuing the order, the magistratejudge issuedan
order to show cause to the government, wanting
proof that the IRS had narrowed the John Doe
summons tobe consistent with the John Doe
summons served on Coinbase. The IRS’sresponse
to the show cause order eliminated the original
request for account-related correspondence and
refined the description of records the IRS seeks

% In the Matter ofthe Tax Liabilities of John Does, 2021 WL 1222862 (N.D. CA March 21, 2021).

www.steptoe.com




from Payward Ventures Inc., the parent company of
Kraken. The Court was satisfied with the IRS’s
narrowed request and granted the IRS permission
to issue the section 7609(j) summons. The Court
left open the possibility that Kraken orits users
may make their own arguments in motions to
quash the John Doe summons.

One day after the Court’s order involving the IRS
summons to Kraken, a federal district courtin
Massachusetts approved a cryptocurrency
exchange John Doe summonsissued to Circle
Internet Financial Inc.66 The Court was satisfied
thatthe IRS’s summons to Circle Internet Financial
Inc. satisfied the requirementsof section 7609(f).

The IRS’s ex parte petition requested Circleto
produce six categories of records on US account
holders whose transactions were worth atleast
$20,000 in any year from 2016 through 2020.
Those categories are account registration records,
know-your-customer due diligence, account-
related correspondence,anti-money-laundering
exception reports, records of accountactivity, and
records of account funding. The IRS alleged that
there are several reasons for believing that Circle
customers have not properly reported their
cryptocurrency transactionstothe IRS. The
arguments in support ofthe summonsissued to
Circlewere nearlyidentical tothe IRS’s assertions
made tothe US District Court for the Northern
District of California for accountrecords held by
digital currency exchange Kraken. Interestingly, the
Massachusetts district court did not raise the same
concern whether the summons was “narrowly
tailored”, which was raised by the district court
thatapproved the John Doe summonsissued to
Kraken.

% In the Matter ofthe Tax Liabilities of John Does, 2021
US District LEXIS 109077 (D. Mass, April1, 2021).
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IRS ANNOUNCES PPP LOAN RELIEF

In Revenue Procedure 2021-20, the IRS announced that deductions for
business expenses covered by forgiven loans underthe Coronavirus Aid,
Relief and Economic Security Act (CARES Act)can be claimed on a

business’ subsequent federaltaxreturn.

Earlier guidance issued by the IRS and the Treasury
Department (Notice 2020-23 and Rev. Proc. 2020-
27) barred businesses from taking deductions on
CARES Act expensesiftheirloans were forgiven.
However, Congressreversed that guidanceina
year-end spendingbillpassed in December
(COVID-related Tax Relief Act of 2020). Because of
Congress’late reversal, many businesses did not
deduct expenses covered by the forgiven Paycheck
Protection Program loans on their tax 2020 return
because they were relying on earlier IRS guidance.
Those expenses can now be deducted on the
businesses’ subsequent federal tax return.
Accordingly, businesses (Covered Taxpayer) donot
need to fileamended tax returns for tax year 2020
or fileadministrative adjustmentrequests to claim
the expense deduction.

The Rev. Proc. defines a “Covered Taxpayer”asa
taxpayer that satisfies all of the following:

(1) The taxpayer received an original PPP covered
loan;

(2) The taxpayer paid or incurred original eligible
expenses during the taxpayer’s 2020 taxable
year;

(3) On or before December 27,2020, the taxpayer
timely filed, including extensions, a federal
income tax return or information return, as
applicable, for the taxpayer’s 2020taxable
year; and

(4) On the taxpayer’s Federal income tax return or
information return, as applicable, the taxpayer

did not deduct the original eligible expenses
because-

(a) The expensesresultedin forgiveness of
the original PPP covered loan; or

(b) The taxpayer reasonably expected at the
end of the 2020 taxable year thatthe
expenses would resultin such
forgiveness.

To make avalid election to claim the deductions on
the subsequenttaxreturn, the Covered Taxpayer
must satisfy the following conditions:

(1) Election deadline. A Covered Taxpayer must
make the election by attaching the statement
described in the revenue proceduretothe
Covered Taxpayer’s timely filed, including
extensions, federal income tax returnor
information return, as applicable, for the
Covered Taxpayer’s first taxable year following
the Covered Taxpayer’s 2020 taxable yearin
which the original eligible expenses were paid
or incurred.

(2) Requirements for statement. The statement
required by section 3.04(1) of thisrevenue
procedure must be titled ‘Revenue Procedure
2021-20 Statement” (and named RevProc2021-
20.pdffor e-file attachments) and include the
following information:

(a) The Covered Taxpayer’sname, address,
and social security number or taxpayer
identification number;
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(b) A statement thatthe Covered Taxpayeris
applying the safe harbor provided by
section 3.01 of thisrevenue procedure;

(c) The amountand date of disbursement of
the taxpayer’s original PPP covered loan;
and

(d) A list, including descriptions and amounts,
of the original eligible expenses paid or
incurred by the Covered Taxpayer during
the Covered Taxpayer’s 2020 taxable year
thatarereported on the federal income
tax return or information return, as
applicable, for the Covered Taxpayer’s
first taxable year following that 2020
taxable year
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IRS EXTENDS RESPONSE PERIOD TO INFORMATION

DOCUMENT REQUESTS

On June 16, 2021, the IRS Large Business and International Division (LB&)
issued an updated memorandumé7 which furtherextended the approval
period to deviate from the standard information document request

procedures through September 30, 2021.

The LB&I memo extends the approval period
to deviate from IDR enforcement procedures
and applies to the IDR enforcement process for
taxpayers who are unable, due to the COVID-19
pandemic, to respond timely to an IDR.
However, LB&I managers retain discretion to
continue with the IDR enforcement process
when in their judgment the interests of tax
administration warrant, for example cases with
short statues or fraud development.

For listed transactions, LB&I agents are
directed to continue to follow the Interim

67 LB&I 04-0621-0005
68 LB&I04-0220-0004

69 |RM 4.46.4.6.3 provides:

Guidance memo on “Exceptions to IRM 4.46.4
Regarding Examinations of Listed Transactions
and Transactions of Interest”®® where the
mandatory LB&I IDR Enforcement procedure
in IRM 4.46.4.6.3 is not required.®® LB&I
examiners have been directed to follow the
Service’s summons procedures detailed in IRM
25.5.70

The Service has directed LB&I examiners and
managers to consider all factors including the
status of the taxpayer’s business operations,
the geographic location of its employees

1.IDRs mustbe in compliance with the general IDR procedures of IRM 4.46.4.6.1before the IRS can issuea
summons based on the IDR and later seek summons enforcement. The process for enforcing delinquent IDRs
from delinquency to summons issuance has three graduated steps:

A. a Delinquency Notice
B. a Pre-Summons Letter
C. a Summons

This process is mandatory and has limited exceptions. It requires LB&I managers atall levelsto be actively
involved early in the process and ensures that Counsel is prepared to supportIDRs through the issuance of a

summons when necessary. If, during the discussion of an IDR, a taxpayer indicates that the requested information
will notbe provided without a summons, then the IDR enforcement procedures do notapply and the IRS should

movedirectly to issueasummons.

70 [RM 25.2 covers the following topics regarding asummons:

° Preparation and Use;

o Description of Summoned Party;

o Description of Information Requested;
[ ]

Chief Counsel Participationin Summoned Interviews.
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involved in the audit, and any other
circumstances brought to light by the taxpayer
or employee when scheduling appointments
and IDR response dates and in deciding
whether to deviate from the IDR Enforcement
Process as outlined in IRM Exhibit 4.46.4-2.
The memo notes that “all LB&I employees to be
sensitive to the individual circumstances of
taxpayers and provide them with the
appropriate tax administrative actions
commensurate with the taxpayer's situation.”
Accordingly, relief may be granted by the IRS if
a taxpayer cannot timely respond to an
outstanding IDR request.
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EMPLOYMENTTAXES PENALTY RELIEF

The IRSrecently issued Notice 2021-24, which amplifies the guidance in
Notice 2020-22 that provided penalty relief undersection 6656 for an
employer’'s failure to timely deposit employment taxes with the Internal

Revenue Service.

Notice 2021-24 provides, in part, thatan employer
will not be subjecttoa penalty under section 6656
for failing to depositemployment taxesina
calendar quarter if—

(1) The employer paid Qualified Leave Wages,
Qualified Health Plan Expenses, or Qualified
Collectively Bargained Contributions with
respecttothe period beginning on April 1,
2021,and ending on September 30,2021, toits
employeesin the calendar quarter prior tothe
time of the required deposit,

(2) The amount of employment taxes that the
employer doesnot timely depositislessthan or
equal tothe amount of the employer’s
anticipated credits under sections 7701 and
7003 of the Families First Act or sections 3131
and 3132 of the Code for the calendar quarter
as of the time of the required deposit, and

(3) The employer did not seekpayment ofan
advance credit by filing Form 7200 with
respecttothe anticipated creditsitrelied upon
to reduce its deposits.

Accordingly, under Notice 2021-24 an employer
may reduce without a penalty under section 6656
the amount of a deposit of employment taxes by the
amount of the paid sick or family leave credit
anticipated for the calendar quarter prior tothe
required deposit, aslongasthe employer does not
also seekan advance credit with regard to the sick
or family leave amount.

Notice 2021-24 alsoprovides thatan employer
may furtherreduce, without a penalty under
section 6656, the amount of the deposit of
employment taxes by the amount of the employer’s
employee retention creditand employer’s COBRA
continuation coverage premiumassistance credit
anticipated for the calendar quarter prior tothe
required deposit, as long as the employer does not
also seekan advance credit with regard to the same
amount.
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GOOD NEWS FOR PURCHASERS OF PLUG-IN

ELECTRIC VEHICLES

The IRSrecently added vehicle models toits index of eligible vehicles for
section 30D credit for qualified plug-in electric motorvenhicles.

The new vehicles eligible for the credit are the
2022 BMW 745e xDrive, the 2022 MINI Cooper SE
Countryman ALL4, the 2022 MINI Cooper SE
Hardtop, and the 2021 Porsche Taycan EV. Select
EV vehicles manufactured by other car companies,
including, Audi, Ford, Mercedes-Benz, Subaru,
Toyota, Tesla, Volvo and Volkswagen also qualify
for the credit.

Internal Revenue Code Section 30D providesa
credit for Qualified Plug-in Electric Drive Motor
Vehiclesincluding passengervehiclesand light
trucks. For vehiclesacquired after December 31,
2009, the creditis equal to $2,500 plus, for a
vehicle which draws propulsion energy from a
battery with atleast 5 kilowatt hours of capacity,
$417, plusan additional $417 for each kilowatt
hour of battery capacity in excess of 5 kilowatt
hours. The total amount of the credit allowed for a
vehicleislimited to $7,500.

The creditbegins tophase out for a manufacturer’s
vehicles when atleast 200,000 qualifying vehicles
manufactured by that manufacturer have been sold
for use in the United States (determined on a
cumulative basis for sales after December 31,
2009).
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ABOUT STEPTOE'S TAX CONTROVERSY PRACTICE

Steptoe's Tax Controversy Group combines trial-tested litigation skills with up-

to-date substantive tax experience.

The team includes includes experiencedlitigators
who have served as Justice Department trialand
appellate attorneys,judiciallaw clerks, and
Treasury officials. This combination enables us to
take on the most challenging cases and achieve
outstanding results for our clients. Over their
careers, our lawyers have litigated cases on awide
variety of federal and international tax issues,
including transfer pricing, foreign tax credits,
insurance taxation, various tax incentives such as
research credits,aswell asnumerous other
substantive and procedural issues.

Our lawyers have proven skills and extensive
experience in all aspects of tax controversy and
litigation, including managing IRS audits, filing and
presenting protests to [IRS Appeals,negotiating
litigation settlements, trying cases, and arguing
appeals.

Our active controversy and litigation docket keeps
us at the cutting edge of evolving administrative
and judicial practice and procedures, strategy, and
tactics.

Steptoe alsorepresents clients with respect to
international tax controversy matters before the
IRS, the US Department of the Treasury, the US
Congress, and foreign tax authorities. Our tax
controversy lawyers have proven experience at the
IRS and in court across a broad range of subjects.
Our efforts include:

e Advocating positions effectively throughout
the IRS administrative process and in the
courts

e Working with experts to develop the facts
and documentation necessary to prepare
and defend positions

e Achievingsuccessin demonstratingthe
infirmities in expert work performed for the
governmentin tax controversies

For more informsion on Steptoe’s Tax Controversy
practice, clickhere.
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ABOUT STEPTOE'S TAX PRACTICE

The tax practice at Steptoe brings clients decades of advisory, transactionadl,
and advocacy experiencein federal and state taxation.

Clientsrely on us for practical and creative
solutions to issues that span the spectrum of tax
law through all stages of the business lifecycle.

e Tax Controversies & Litigation

e Tax Policy

e International Tax

e Private Client

e Trusts & Estates

e Transactional Tax

e State& Local Tax

e Employee Benefits & Executive Compensation
e Insurance Tax

e ExemptOrganizations

Our team includes an extraordinary group of
professionals, including former senior government
officials from Congressional offices, the IRS,
Treasury, and Justice Department, who have vast
experience in sophisticated tax planning, audit, and
controversy work. Our clients include some of the
world’slargest corporations and tax-exempt
organizations, as well as high-net-worth
individuals, and we advise them withrespect to
their mostimportant tax matters.

Our strength is to be as effective advocates for our
clients. We represent them before the IRS,the
Treasury Department, the courts, and in Congress,
as well as before foreign tax authorities, for
example through competent authority proceedings.
We advise clients on the tax aspects of mergers,
acquisitions, joint ventures, financings, and
investmentarrangementsand drawon our deep
understanding of corporate, partnership, and
international tax, as well as our extensive
experience in evolving judicial practice and
procedures, strategy, and tactics.

Widely respected in the field of tax law, our lawyers
contribute toits development. We regularly speak
on important tax subjects, teachin educational
institutions and institutes, author respected texts
and articles on tax subjects, and participatein
leadership rolesinleading tax professional
organizations.
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and creative and

practical advice in structuring business transactions. Steptoe has more than 500lawyersand other professional

staff across offices in Beijing, Brussels, Chicago, Hong Kong, London

Washington.
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Los Angeles, New York, San Francisco, and

)

Steptoe has earned an international reputation for vigorous representation

)

of clients before governmental agencies, successful advocacy in litigation and arbitration

Inmore than 100 years of practice
Visit steptoe.com for more information.
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